
STATE OF MINNESOTA 

IN SUPREME COURT 

CX-89- 1863 

ORDER RESCHEDULING HEARING TO CONSIDER PROPOSED 
AMENDMENTS TO THE GENERAL RULES OF PRACTICE 

Tlle hearing scheduled for J~nne 19, 2007, at 2 p.m. in Courtroom 300 of the 

Minnesota Judicial Center to coilsider the reconmendations of the Supreme Court 

Advisory Conuilittee on the Geiieral Rules of Practice to amend the rules is 

postponed. 

IT IS ORDERED that: 

1. The Suprellle Court will hold a hearing in Courtroom 300 of the Minnesota 

S~npreme Court, Minnesota Judicial Center, on September 18, 2007, at 2:00 

~ .117 .  to consider the ~econ~mendations of the Supreme Court Advisory 

Con~luittee on the General Rules of Practice to anlend the rules. A copy of 

the committee's repolt and proposed a~nendments is annexed to this order. 

2. All persons, including ~llembers of the Bench and Bar, desiring to present 

written stateinents concerning the subject nlattel. ofthis l~earing, but who do 

not wish to nnalce an oral presentation at the hearing, shall file 12 copies of 

such statement with Frederick Grittner, Clerlc of Appellate Courts, 305 

Judicial Center, 25 Rev. Dr. Martin L,utlier Icing Jr. Blvd, St. Paul, 

Minnesota 55155,01i or before August 2.2, 2007, and 

3 All pelsons desiling to make an oral plesentation at the Ilearing shall file 12 

copies of the nlateiial to be so presented with the Clelk of Appellate Coui-ts 



together with 12 copies of a r.equest to malce an oral presentation. Such 

statements and requests shall be filed on or before August 22, 2007. 

Dated: June 15, 2007 
BY THE COURT: 

Russell A. A~ldersoil 
Chief .Justice 
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ADVISORY COMMITTEE ON GENERAL RULES OF PRACTICE 

Introduction 

The Court's Advisory Committee on General Rules of Practice 

recommends that the Court adopt a single set of amendments comprising 

amendments to four separate rules and to the ADR Review Board's Code of Ethics 

Enforcement Procedure This set of amendments would provide explicitly for the 

use of collaborative law processes by litigants or potential litigants 

The advisory committee has studied and conducted hearings on numerous 

issues relating to proposals to amend the rules to provide for collaborative law 

processes These issues have been before the advisory committee for several years 

and the committee has previously reported to the Court on these issues 

Summary of Committee Recommendations 

The committee's specific recommendations are briefly summarized as 

follows 

1. Rule 11 1 should be amended to add a new Rule 11 1 05 

2 Rule 114 04 should be amended as follows to provide for deferral of 
cases on court calendars and a new Fonn 11 1.03 should be adopted 
to facilitate this deferral request process 

3. Rule 114 Appendix (Code of Ethics Enforcement Procedure) should 
be amended to make it clear that collaborative lawyers are acting as 
lawyers, not neutrals 

4 Rule 304 should be amended to adopt a new Rule 304.05 

History 

The advisory committee has considered proposals relating to collaborative 

law for several years, and has previously reported to the Court on its consideration 



of these issues. See Recommendations of the Minnesota Supreme Court Advisory 

Committee on General Rules ofpractice, No. CX-89-1863 at 2, 62-66 (Report 

dated Oct. 28,2004); Minnesota Supreme Court Advisory Committee on General 

Rules of Practice, No. CX-89-1863 at 3 (Final Report dated Sept. 26,2005). The 

committee has considered proposals on collaborative law from a number of 

sources, with the primary proponent being the Collaborative Law Institute.. This 

Court's ADR Review Board included a recommendation for adoption of some 

provision for collaborative law processes in its August 18,2004, report 

The advisory committee has held public hearings on at least two occasions, 

most recently on September 19,2006. The committee had previously given notice 

to interested parties of an August 19, 2005, public hearing by posting on the 

Minnesota state courts' website, and by notice sent ~ e c t l y  to the ADR Review 

Board, the ADR section of the MSBA The ADR Section had opposed an earlier 

ADR Review Board proposal relating to collaborative law Following the 2006 

hearing, the committee determined to seek formal mitten input on collaborative 

law issues from potentially interested parties or organizations, and notified the 

following parties of the pendency of this issue and the committee's questions 

about the best means to provide for collaborative law in the court rules: 

Minnesota Lawyers' Professional Responsibility Board 
Kent A. Gernander, Cltau 

Mimlesota Board of Judicial Standards 
Won James E Delm. Chair 

Minnesota State Board of Legal Certification 
Brett W Olander, Chair 

Minnesota State Board of Continuing Legal Education 
Thomas J Radio, Chair 

Minnesota Supreme Court Alternative Dispute Resolution Review Board 
Eduardo Wolle, Chair 

Minnesota District Judges Associatiol~ 



Hon Daniel H. Mabley, Chair, Law and Legislation Committee 
Hon Robert Birnbaurn 
Hon Mary E Steenson DuF~esne 
Hon. Sharon L Hall 
Hon George I. Harrelson 
Hon Leslie M. Metzen 
Hon Donald J. Venne 

Minnesota State Bar Association 
Patrick J. Kelly, President 
Ellen A. Abbott, Chair, Family Law Section 
Linda F. Close, Chair, ADR Section 
Lucinda E. Jesson, Chair, Committee on Rules of Professional Conduct 

Collaborative Law Institute 
Linda I<.. Wray, President 

The committee received responses to its inquiries from most of these 

organizations and discussed and evaluated them. The committee recommends, 

although not unanimously, that the Court should now adopt amendments to Rules 

11 I, 114, 304, and the ADR Code of Ethics Enforcement Procedure as set forth in 

detail below 

The committee unanimously views collaborative law as a useful alternative 

to litigation Its distinguishing features include an agreement to proceed in a 

collaborative way to lesolve disputes, and the agreement of the collaborative 

lawyers to withdraw from representing the parties if the collaborative process does 

not result in a colnplete settlement. This model has been used primarily to date in 

marriage dissolution matters. 

The Collaborative L,aw Institute's most recent proposal called for adoption 

of a new Rule 114A, with the following salient features: 

DESCMPTION 

CL would be approved for all  civil actions 
CL defined to include lawyers and other "Core P~ofessionals" 

CLI PROPOSED 
RULE 

114A.01 
114A.Ol(a) 



~ollaborative~~rofessionals 
Lawyers would be required to provide information on CL 1 114A.O2(b) 

Rule would specify form of "Collaborative Law Practice 
Participation Agreement" 

Court would give notice about CL process and list of 

11401(a), (c) 
and Form 
114A.01 
1 14A.O2(a) 

process to all clients 
Rule would create confidentiality of all CL proceedings 
Agreements reached in CL process would be enforceable by 

hearing 
State Cou~t Administrator would maintain roster of qualified I 114A 06 

1 14A.03 
114A.04 

court 
In event of termination of CL process without complete 
settlement, lawyers would withdraw and 30-day waiting 
period would ensue before either side could schedule a court 

Collaborative Professionals 
Rule establishes training and other qualifications for CL I 114A.07 

114A.05 

Although it is hardly an easy issue, the committee believes that several of 

p~ofessionals 
Any training offered by Collaborative Law Institute of 
Minnesota or Internatioilal Academy of Colla1)orative 
Professionals would be approved by operation of rule 
Court in individual case could accept Collaborative Case upon 
agreement of lawyers even without their having the necessary 
training 
Cases filed with court would be eligible for deferral 
Court would adopt Code of Ethics for CL Professionals 

these features make it inappropriate to view collaborative law as a court-amiexed 

ADR mechanism for inclusion in Rule 114 The essence of collaborative law is 

1 14A.,07(a)(3) 

114A08 

114A.09 
Appendix- 
Code of Ethics 

the resolution of disputes outside the litigation process. Although certain matters 

resolved collaboratively may require submission to the court for review and entry 

of a decree of dissolution, the court would otherwise have no involvement in the 

matters. Indeed, for civil matters wl~ere no decree were required to be entered, the 

courts might not be involved at all 



The committee's fundamental conclusion is that although collaborative law 

is a good thing, and even a good form of ADR process, it is not one that can be 

viewed as another court-annexed ADR process. The court cannot direct parties 

who have not hired collaborative lawyers to fire those lawyers so they can undergo 

a collaborative law process.. Even when or if parties voluntarily seek out a 

collaborative law approach and it is successful in resolving aU issues, it essentially 

takes place without any role for the court other than, possibly, entry of an agreed 

decree or settlement agreement.. Because collaborative lawyering is just that-a 

form of lawyering-it falls squarely within the current mechanisms for regulating 

for lawyers. To the extent collaborative lawyering can be viewed as a new 

specialty area of practice, it might be certifiable as an area of specialization; again 

the current regulatory environment would work to meet this need. 

Af'ter extensive consideration, a majority of the committee concludes that 

there are essentially three ways, however, where the court system should be more 

encouraging of the use of collaborative law. First, and particularly in the marriage 

dissolution area, parties should be given the opportunity to attempt to resolve their 

issues using a collaborative law process, and sl~ould be granted relief from court 

scheduling mandates to do so. This is consistent with the case-processing 

standards for family law matters, w l ~ c h  now allow family law cases to be 

transferred to an "inactive" calendar for up to one year. The committee 

recommends amendments to Rules 11 1 and 304 to accommodate this concern. 

Second, collaborative lawyers are entitled to clarity as to whether they are 

subject to the ADR Review Board's Code of Ethics when they function as 

collaborative lawyers.. Because the committee believes a collaborative lawyer is a 

lawyer with no diminution of his or. her duties to the client, the committee 

recommends amendment of the ADR Review Board's Code of Ethics 

Enforcement Procedure to clarlfy this status. 

Finally, collaborative lawyers are concerned about having to go though 

court-ordered ADR shortly after the parties invest in a collaborative law process 



that fails to result in a complete resolution of the issues. The committee 

recommends that Rule 114 and 304 be amended to state a presumptive rule that a 

second ADR process would not be routinely ordered, although it leaves discretion 

with the court to do so when viewed as appropriate. 

The advisory committee believes these provisions a e  an appropriate way 

for the courts to support the use of collaborative law without undue entanglement 

with litigant's rights to access to the courts and freedom to contract with lawyers 

of their choice The proposals give appropriate discretion to judges to male case 

management decisions appropriate to individual cases 

Other Matters 

The committee is scheduled to meet again in September 2007 and will 

report on any other appropriate amendments to the general rules after that meeting. 

Effective Date 

The committee believes these amendments can be adopted, after public 

hearing if the Court determines a hearing is appropriate, in time to take effect on 

July 1,2007 

Style of Report 

The specific recommendations are repsinted in traditional legislative 

format, with new wording underscored and deleted words &~~MHw& 

Respectfully submitted, 

MINNESOTA SUPREME COURT 
AnVISORY COMMITTEE ON GENERAL 
RULES OF PROCEDURE 



Recommendation: The Court should make five related rule 
amendments to recognize and permit the use of 
collaborative law as an ADR mechanism, 
particularly in family law matters. 

1. Rule 111 should be amended to add a new Rule 111.05: 

RULE 111. SCBEDULING OF CASES. 

Rule 111.05. Collaborative Law. 

(a) Collaborative Law Defined. Collaborative law is a process in which 

parties and their respective trained collaborative lawyers and other pxofessionals 

contract in writing to resolve disputes without seeking court action other than 

approval of a stipulated settlement. The process may include the use of neutrals as 

defined in Rule 114.02(b), depending on the circumstances of the particular case. 

If the collabolative orocess ends without a stipulated ameement, the collaborative 

lawyers must withdraw from further representation. 

[b) Deferral from Scheduling. Where the parties to an action recluest 

deferral in a form substantially similar to Form 11 1.03 and tlie court has agreed to 

attempt to ~esolve the action using a collaborative law process, the court shall 

defer set tin^, any deadlines for the period specified m the order approving deferral. 

{c) Additional ADR following Collaborative Law. When a case has been 

deferred pursuant to subdivision (b) of this rule and is reinstated on the calendar 

with new counsel or a collaborative law process has resulted in withdrawal of 

counsel prior to the filiug of the case, the court should not ordinarily order the 

parties to engage in further ADR proceedings without the ameement of the parties. 



Advisory Committee Comment-2007 Amendment 
Rule 11 1 05 is a new rule to provide for the use of collaborative law 

processes in matters thal would othmvise be in the court system. Collaborative 
law is a process that attempts to resolve disputes oulside the court system 
Where court approvnl or entry of a court document is necessary, such as for 
minor settlements or entry of a decree of marriage dissolution, the court's role 
may be limited to that essential task Collaborative law is defined in Rule 
111 05(a) The primnry distinguishing characteristic of this process is the 
retention of lawyers for the parties, with the lawyers' and the parties' d t t e n  
agreement that if the collaborative law process is not successful and litigation 
ensues, each lawyer will withdnw Gom representing the client in the litigation 

Despite not being court-based, the committee believes the good faith use 
of collaborative law processes by the paties should be accommodated by the 
court in two ways Firsf as provided in new Rule 11 1.05@), the paties should 
be able to request defeml Gom scheduling for a duration to be de!ennined 
appropriate by the parties lh is  can be accomplished Uuough use of new Form 
11 1 03 or similar submission providing substnnlinlly the same information 
Second, if t h e  parties have oblaincd defmal from scheduling for a collabora!ive 
law process h t  proves unsuccessll, the action should not normally or 
automatically ordered into another ADR process The rule intentionally does 
not bw a second ADR process, as there may be wses where the court fairly 
views that such an effort may be wortl~while These provisions for d e f d  and 
presumed exemption from a second ADR process are also made expressly 
applicable to family law maltns by a new Rule 304 05 

2. Rule 114.04 should be amended as follows: 

RULE 114. ALTERNATIVE DISPUTE RESOLUTION. 

Rule 114.04. Selection of ADR Process 

(b) Court Involvement. If the parties cannot agree on the appropriate 

ADR process, the timing of the process, or the selection of neutral, or if the court 

does not approve the parties' agreement, the court shall, in cases subject to Rule 

1 I I, schedule a telephone or in-court conference of the attorneys and any 

unrepresented parties within thirty days after the due date for filing informational 

statements pursuant to Rule 11 1.02 or 304.02 to discuss ADR and other 

scheduling and case management issues 
* * * 



57 (2) Other Court Order for Am. In all other civil case types subject 

to this rule, including conciliation court appeals, any party may move or-the 

cou~t at its discretion may order the parties to utilize one of the non-binding 

processes, provided that say m A D R  process shall be approved ifthe court 

finds that ADR is not appropriate or if it amounts to a sanction on a non- 

moving party. Where the parties have proceeded in good faith to attempt to 

resolve the matter using collaborative law, the court should not o~dinarily 

order the parties to use furthe1 ADR processes. 

Advlsurv Committee Cummen-2007 Amendment 
llulc 114 Ol(bX2) 1s mended lo provldu a pmsumpllvu crenlpuon froni 

court-ordered ADR under Rule 114 where the parties have previously obtained 
a defmal on the court wlendnr of an action lo pennil use of a wllaborative law 
process as defied in Rule 11 1 05(a) 

3. Rule 114 Appendix (Code of Ethics Enforcement Procedure) should be 
amended as follows: 

RULE 114 APPENDIX. CODE OF ETHICS ENFORCEMENT 

PROCEDURE 

Rule I. SCOPE 

This procedure applies to complaints against any individual or organization 

(neutral) placed on the roster of qualified neuhds pursuant to Rule 114 12 or 

serving as a court appointed neutral pursuant to 1 14 05(b) of the Minnesota 

General Rules of Practice Collaborative attorneys or other professionals as 

defined in Rule 11 1.05(a) are not subiect to the Rule 114 Code of Ethics and 

Enforcement Plocedure while acting in a collaborative process under that rule. 

Advisory Committee Comment-2007 Amcndmcnt 
The committee believes it is worth reminding pariicipants in 

collaborative law processes that the process is essentially adversary in name, 
nnd collaborative attorneys owe the duly of loyally lo heir clienls The Code 
of EUlics procedures apply to create standards of care for ADR neutrals, us 



defined in the rules; because collaborative lawyers, while nciing in &at 
capacity, are not neutrals, these enforcement procedures to not apply 

4. A new Form 111.03 should be adopted as follows: 

(This form is entirely new, but no underscoring is included in order to enhance 

legibility.) 



89 FORM 111.03 REQUEST FOR DEFERFUL OF SCJBDULING DEADLINES 

90 

STATE OF MINNESOTA DISTRICT COURT 
COUNTY JUDICIAL DISTRICT 

CASE NO. : 

Case Type: 

Plaintiff 

and REQUEST FOR DEFERRAL 

Defendant 

The undersigned parties request, pursuant to M h .  Gen. R. Prac. 11 1.05, 

that this action be deferred and excused from normal scheduling deadlines until 

-, , to permit the parties to engage in a formal collaborative law 

process. In support of this requesf the parties represent to the Court as true: 

1. All parties have contractually agieed to enter into a collaborative law 

process in an attempt to resolve their differences. 

2. The undersigned attorneys are each trained as collaborative lawyers 

3. The undersigned attorneys each agree that if the collal>orative law 

process is not concluded by the complete settlement of all issues between the 

parties, each attorney and his or her law firm will withdraw from further 

representation and will consent to the substitution of new com~sel for the party., 



4. The undersigned attorneys will diligently and in good faith pursue 

resolution of this action through the collaborative law process, and will promptly 

report to the Court when a settlement is reached or as soon as they determine that 

further collaborative law efforts will not be fruitful. 

Signed: Signed: 

Collaborative Lawyer for (Plaintiff) Collaborative Lawyer for (Plaint&) 
(Defendant) (Defendant) 

Attorney Reg. #: Attorney Reg. #: 

Firm: Firm: 

Address: Address: 

Telephone: Telephone: 

Date: Date: 

ORDER FOR DEFERRAL 

The foregoing request is granted, and this action is defer~ed and placed on 

the inactive calendar until -, 20, or until further order of this 

Court. 

Dated: ,20  

Judge of District Court 

Advisow Committee Comment-2007 Amendment 
Form 11 1 03 is a new form, designed lo facilitate the m;lking of a 

reouesl for deferral of n case Grom scheduline as ~nmi l ted  bv Rule 11 1 05 
wlkn that cnse is going lo be the subject to' coilaborative iaw process as 
defined in thnt rule 



5. A new Rule 304.05 should be adopted as follows: 

RULE 304. SCHEDULING OF CASES 

Rule 304.05. - Collaborative 

A scheduling order under this rule may include provision for deferral on the 

calendar pursuant to Rule 11 1.03b) of these rules and for exemption fiom 

additioi~al ADR ~equirements pursuant to Rule 11 1.05(c). 

Advisory Committee Comment-2007 Amendment 
Rule 304 05 is a new provision, intended primnrily to malie it clear that 

the swcial schedulina procedures rdalinp, to collaborative law in Minn Gen R 
~ m c i  11 1 05 apply ?'scheduling of family law matters subject to Rule 304 
The rule permits a scl~eduling order to include provision for collaborative law, 
but does not require it 



COLLABORATIVE LAW INSTITUTE 
3300 EDINBOROUGH WAY, SUITE 550. EDINA, MINNESOTA 55435 

(952) 405-2010 - FACSIMILE (952) 405-201 1 . . 

COLLABORATIVE 
WEBSITE: www collaborativelaw org E-MAIL: cli@collaborativelaw or9 

PRACTICE 

Resolving Disputes Rcipcciiuli~ 

August 22nd 2007 

Frederick Grittner, Clerk of Appellate Courts 
305 Judicial Center 
25 Rev. Dr. Martin Luther Icing Jr. Blvd 
St. Paul, Minnesota 55155 

Re: September 18,2007 hearing on Final Repo~t of Advisory Com~nittee on General 
Rules of PI actice Regalding Collabo~ative L,aw 

Dear Mr. Grittner: 

Enclosed please find 12 copies of the response of the Collabo~ative Law Institute 
to the Final Report of the Advisory Comlllittee on the Gene~al Rules of P~actice dated 
Malc11 29,2007, ~egarding Collaborative Law 

The Collaborative Law Institute wishes to illake an appearance at the hearing on 
September 18,2007. Ellclosed in this regard are 12 copies of its Request to Appear. 

Thank you for your attention to this matter. 

Very truly yours, 

Linda I<. Wray 
Chair - Rule 114A Task Force 

(3 
Collaborative Law Institute 

cc: Michael B. Jollnsol~ 
David F. Nerr 



STATE OF MINNESOTA 
IN SUPREME COURT 

In Re: 

Supreme Court Advisory Committee 
On General Rules of Practice 

REQUEST TO APPEAR 

The Collaborative Law Institute requests to appear at the hearing on September 

18,2007, regarding the reconlmendations of the Minnesota Suprenle Court Advisory 

Comnlittee on the General Rules of Practice made in its Final Report dated Marc11 29, 

2007. Linda K. Wray, Esq. and .Judith H. .lol~nson, Esq. will appeal for the Institute. 

Respectfully submitted, 

COLL.ABORATIVE L.AW INSTITUTE 

Collaborative Law Institute 

Edina, Minnesota 55435 
(952) 405-2010 

3300 E,dinborough Way, Suite 550 
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Supreme Court Advisory Coinlnittee 
On General Rules of Practice 

RESPONSE OF THE COLLABORATIVE LAW INSTITUTE 
To: Recommendations of the Minnesota Supreme Court Advisory Committee 

On the General Rules of Practice - Final Report dated March 29,2007 

A U ~ U S ~  22,2007 

RULE 114A TASK FORCE 

Linda K. Wray, Ct~nir nnd 2006 CLI President 
Juditl~ JoBnson, 2007 CLI Co-President 

Tonda Mattie, 2006 CLI President 
Anne C. Totvey 
Audrn Holbeck 

Leslie Sinner McEvoy 
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STATE OF MINNESOTA 
IN SUPREME COURT 

In Re: 

Supreme Court Advisory Coiml~ittee 
011 General Rules of Practice 

OFFICE OF 
APPELLATE COURTS 

AUG 2 2 2007 

FILED 

RESPONSE OF THE COLLABORATIVE LAW INSTITUTE 
To: Recommendations of the Minnesota Supren~e Court Advisory Committee 

On the General Rules of Practice - Final Report dated March 29,2007 

August 22,2007 

RULE 114A TASK FORCE 

Linda K. Wray, Chair and 2006 CLI President 
Judith Johnson, 2007 CLI Co-President 

Tonda Mattie, 2006 CLI President 
Anne C. Towey 
Audra Holbeck 

Leslie Sinner McEvoy 



RESPONSE OF THE COLLABORATIVE LAW INSTITUTE 

INTRODUCTION 

Collaborative L,aw is an alternative dispute resolution model which was conceived in 

Minnesota in 1990 by attorney Stuart Webb, aid which has grown significantly in use not only 

in Minnesota, but nationally and internationally. The inodel is used in   no st skates in the United 

States and every province in Canada, as well as overseas, particularly in Great Britain and 

~ustralia.' The Minnesota Collaborative Law Institute (CLI) now has 145 inembers trained in 

the Collaborative model.' In 2006 ~neinbe~s inforn~ally ieported conducting over 250 cases 

using the Collaborative L,aw process3. With the growth o f  the use o f  this model in Minnesota, 

coui-t involvement and regulation are required for three basic pul7ose.s: 

( a )  To establish the basic piinciples by which Collaborative L,aw is recognized as  form o f  ADR; 
@) To defer scheduling deadlines for cases that become Collaborative after filing; and 
(c) To provide p~otection for clients in cases that do not settle in the Collaborative process 

CLI supports pro~nulgation o f  proposed Rule 114A which achieves these purposes. (See, Rule 

114A attached as Appendix B.) 

The Supreme Court Advisory Comnlittee on the General Rules o f  Practice (Advisory 

Committee) instead has recoinn~ended that the Court adopt a set o f  an~endnients to Rules 1 1  1 

' Gary L.. Voegele, Linda I< Wray and Ronald D Ousky, Collaborath~e Lnls A UseJrl Tool for lire Fo,l~i/y Laiv 
Pmctitio~ter to P~.or,tote Belle, O~rtco~~tes,  33 William Mitchell Law Review 971, at 975 (2007) citii~g PAULINE H 
TESL,ER 6i PEGGY THOMPSON, COL.L.ABORATIVE DIVORCE.; THE REVOLUTIONARY NEW WAY TO 
RESTURCTURE YOUR FAMILY RESOLVE LEGAL ISSUES, AND MOVE ON WITH YOUR LIFE 7 (2006); 
Pauline H Tesler, Collahoralii~e F(iri1ill1 Lalti 4 PE,PP DISP RESOL L J .  31 7, 318 (2004) See Appendix A for a 
full copy of tliis L.aw Review article. 
' Collabo~ative L.aw Institute Board Meeting Minutes, July 10,2007, copy a~milable at Collaborative Law Institute, 
3300 Edinborougli Way, Suite 550, Edina, MN 55435 

Report a1 the CL.1 annual meeting on January 26,2007 by Gary L.. Voegele, folme~ chair of the Public E,ducation 
Committee of the Collaborative Law Institute and member charged with obtaining data from meoibers as to number 
of cases iliey commenced in 2006 



including a new Form 1 11.03, 114.04 and 304 of the General Rules of Practice for the District 

Courts, and to Rule 114 Appendix (Code of Ethics Enforcement Procedure). CLI recognizes the 

significant efforts of the Advisory Co~nmittee in learning about and respo~lding to proposals to 

incorporate Collaborative Law in the General Rules of Practice and applauds the unaninlous 

view of Committee lneinbers that Collaborative Law is a "useful alternative to ~itigation".~ CLI 

believes significant strides have been made as a result ofthe efforts ofthe Conlnlittee and its 

members; specifically, the Advisory Committee's proposed anle~ld~nents address aspects of each 

ofthe three basic puryoses for prolnulgating a rule of Collaborative Law. Rule 11 1.05(a) 

provides a definition of Collaborative Law incorporating the essential defining feature of this 

model -that all participants sign a contr-act requiring the attorneys to withdraw from fu~-ther 

representation if the case proceeds to litigation. This rule tllus protects the core principle of the 

model. 

Rule 11 1.05(b) fully addresses the second purpose for having a rule: to defer scheduling 

deadlines. And, Rule 1 1 1.05 (c) addresses a narrow aspect of the concenl about cases that do not 

settle in tlle Collaborative process. 

CLI would lilce to see Rule 114A enacted as it Inore comprehensively addresses the three 

purposes for promulgating a rule; however, it recognizes that ~nenlbers of the Minnesota 

Suprenle Court may not be inclined to do so in light ofthe significant time and efforts devoted to 

this matter by the Advisory Committee and difficulty including lack of resources the Supreme 

Court may have in assessing each provision of proposed Rule 114A. If this is the case, CL.1 

believes it is essential for two additional provisions to be added to rule 1 11.05, and that for 

purposes of clarity and accuracy other minor changes be inade to this rule and the other proposed 

%ecommendations of the Minnesota Supreme Courl Advisory Committee on General Rules of Practice, No CX- 
89-1863 at 3 (Final Report dated M a ~ c h  29,2007) 



atnendments. The two provisions to be added to rule 11 1.05 pertain to the third pulllose for 

enacting a rule regarding Collaborative Law: to yovide protection for clients in cases that do not 

settle in the Collaborative process. The protections that should be afforded by Rule 11 1.05 ares: 

a) a required 30 day waiting period following the ternlination of a Collaborative 
case before a party nlay appear in coui-t for any type of hearing; and 

b) confidentiality of communications, notes, records and documents (not 
otherwise discoverable) made during the Collaborative process. 

 DISCUSSION^ 

A. THE SUPREME COURT SHOULD PROMULGATE RULE 114A 

1. Establislln~ent of the Basic Principles of Collaborative Law as a Form of ADR 

ADR processes fulfill an inlportant public policy objective of the State of Minnesota: to 

encourage the peaceable resolution of disputes and t11e early settlelnent of pending litigation 

through voluntary settlement procedures. Thus, it is vitally important that ADR processes be 

effective and that the public have confidence in the integrity of ADR l~mcesses.7 

Collaborative Law is an ADR process.8 Ensuring the effectiveness of this nlodel and 

instilling the public's confidence in tlle integrity of it is appropriate. To fulfill this objective, the 

basic principles of this n~odel as a form of ADR nlust be established. 

First, a definition is required which is sufficient to discourage those using practices 

inconsistent with the nlodel f ion~ claiming they are opelating within the model At the piesent 

time, any attorney can hold himself or herself out as Collaborative attorney and, if t l ~ e  case does 

A third prolection should also be afforded parties in the Collaborative process: that parties who have participated in 
the Collaborative model should not ordinarily be required to attend a furtller ADR process if their case proceeds to 
litigation The Advisory Committee concurs and recommends tile inclusion of such a provision in Rule 1 1  1.05 (c). 
Thus, this protection will not be discussed in tllis response. 
"ee Appendix C for a summary of the procedural history regarding enactment of a rule of Collaborative Law. 
' See, General Rules of Practice for the District Courts, R.ule 114 Appendix, Code ofE,thics Introduction. ("In order 
for ADR to be effective, tllere must be broad public confidence in the integrity and fairness of tile process.") 

See e.g, Recommendations of tlie Minnesota Supreme Court Advisory Committee, .irijnn note 4 at 5 
(". .collaborative law is a good thing, and even a good form of ADR process .") 



not settle, continue to represent the client in court. Since such behavior is an anathema to the 

9 .  . very essence of the model it 1s esse~ltial that a definition of Collaborative Law include a 

requirement that attorneys withdraw fionl a Collaborative case if it does not settle and proceeds 

to litigation. Both the recommended Rule 1 1 1.05(a) and proposed Rule 11 4A address this 

concern, 

The Collaborative illode1 has several other basic definitional coi~lponents and requirements as 

well however: 

o that no participant shall threaten litigation during a Collaborative case 

o that no participant in a case shall take advantage of any n~iscalculations or mistakes of 
others but shall identify and correct them 

0 use of inforlnal discove~y (unless all participants agree otherwise) 

use of neueal experts (unless all participants agree otherwise) 

that parties a x  free to ternlinate the Collaborative process at any time with reaso~lahle 
notice 

These additional basic components and requirements provide greater context for the practice of 

Collaborative L,aw and for distinguishing Collaborative cases fro111 other forills of dispute 

resolutio~~, including litigation. CLI and Collaborative practice goups throughout the United 

States and the world prolnote the signing of a Participation Ageenlent to comlllence the 

Collaborative process, which incorporates these additional basic components. Currently 

however, nothing prevents a practitioner in Minnesota from holding l~imself or herself out as a 

Collaborative attorney and opting not to sign such an agreement. Such a practitioner can threaten 

to resort to litigation as a negotiation tactic, for example, in what the participants labeled a 

see, Voegele, et a1 , rr,pra note 1, at 978-983 



Collaborative case.'' This lack of definitional clarity is potentially har~nful to the public and in 

turn diminishes the effectiveness and integrity of the Collaborative model. The public would be 

better protected by a rule that addressed the elements above as does Rule 1 14A, which requires 

the signing of a Participation Agreement, 

Second, training requirelnellts are needed to ensure practitioners' ilnplelnentation of'the 

principles of a 111ode1. The 199.3 Implementation Committee Coln~nent to Rule I 14.1.3 states that 

"[tlraining requirements can protect the parties and the integrity of the ADR processes fro111 

neutrals with little or no dispute resolution skills who offer services to the public and training to 

neutrals." The training requirenlents in Rule 114 accordingly are co l~~prehe~~s ive  and specific 

and 11ot left to speculation. 

The only reference to a training requirement with respect to Collaborative Law 

recorninended by the Advisory Co~nlnittee is in its Form 1 1 1.03, titled "Request for Deferral of 

Scl~leduling Deadli~les". The form contains a statement that "[tlhe undersigned attorneys are each 

trained as collaborative lawyers," The proposed at~lel~dl~lents do not specify the type or amount 

of training required. As such, there is little to prevent attorneys fro111 holding themselves out as 

Collaborative attolneys when they are not qualified to do so. The effect of the lack of specificity 

regarding the training requirelllent proposed by the Advisory Comnlittee will be to leave the 

public without adequate protection from professionals with little or no dispute resolution skills, 

which again will impair the effectiveness and integrity of the Collaborative model. A Inore 

comprehe~~sive traillillg requirelnent for Collaborative Law practitioners is needed. Rule 114A 

includes such a comprehensive training requirement outlinil~g the type and atl~ount of training 

required for effective practice in the Collaborative model, 

' O  Tlie Collabo~ative Law Institute received one sucli complaint during the time tlie primary autbor sat on tlie Board 
of Directors 
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Lastly, a code of ethics with an enforcenlent procedure is necessary to ensure the delivery 

of services consistent with the principles of the Collaborative Law model. As with Rule 114, a 

code of ethics serves to axticulate standards of conduct and protect the public, and in turn 

preserve the integiity of the model." The Advisory Corninittee concludes that lawyers' conduct 

is regulated under the Minnesota Rules of Professional Conduct (MRPC) and does not 

reconlinend a specific code of ethics or enforceinent process for Collaborative professionals. 

CLI believes however, that conduct piohibited for attorneys practicing Collaborative Law is not 

prohibited by the MRPC. For exanlple, Collaborative attorneys are not to threaten litigation, 

scl~edule depositions, serve and file pleadings or schedule court hearings in a Collaborative case. 

Such conduct, however, is not a violation of the MRPC. Additionally, the MRPC do not govern 

Collaborative professionals who are not attorneys." Nor does Rule 114 govern Collaborative 

professionals serving in neut~al roles in Collaborative cases, such as child specialists and 

financial professionals.'3 The absence of an ethics code and enforcement procedure in the 

reconli~lendations of the Advisory Colnnlittee leaves the public and the integrity ofthe 

Collaborative model without protection. E.nachnent of 114A with its code of ethics and 

enforce~nent procedure is a better alternative. 

" See, e g ,  Rule I14 Appendix, s r p a  note G ("The purpose of tliis code is to provide standards of etliical conduct 
to guide neutrals wlio provide ADR. services, to infor111 and protect consumers of ADR eservices, and to ensure the 
integrity of tlie various ADR processes ") 
l 2  Collabo~ative Law has developed into a generally accepted interdisciplinary model of dispute resolution in 
Minnesota, nationally and internationally In its interdisciplinary forni it is known as Collaborative Practice CL.1- 
MN is an interdisciplinary organization, including mental liealtli professionals, financial professionals and mediators 
as well as attoriieys, 
" See, Appendix B, Rule 114A O? (b) for a description of tlie roles of various Collaborative Professio~ials who are 
not attorneys 



2. Deferral of Scheduling Deadlines 

The Advisory Co~nn~ittee and CLI are in agreement regarding the need fol the deferral of 

scheduling deadlines. 

3 .  Protection For Clieilts In Cases That Do Not Settle In The Collaborative Process 

The Collaborative Paticipation Ageement signed by the lawyers and parties includes 

two major protections for parties in the event a case does not settle in tile Collaborative process: 

e absent an emergency, parties must wait 30 days following the termination of the 
process, before they may appear in cou~t, to permit each party to retain new 
counsel and to make an orderly transition; and 

e the confidentiality of the Collaborative process is to be maintained., 

Currently, there is no court rule that ensures these protections will indeed be afforded to clients, 

and the Advisory Con~n~ittee made no recommendations to include these protections in a court 

rule. This lack of regulation impacts t11e effectiveiless of the Collaborative process, rights of 

parties &courts' lnanageinent of cases that do not settle in the Collaborative process To fail to 

enact a rule that covers these matters is without basis, eve11 if one examines the promulgation of 

a rule from the perspective of the Advisory Committee, as discussed in the next section. 

Tbe absence of a waiting period before parties can get illto court following the 

termination of a Collaborative case affects the due process rights of the parties Collaborative 

cases in faillily law are almost always coininenced with the signing of a Joint Petition for 

Dissolution of Marriage at the first four-way meeting held by the parties and their attorneys 

Thus, there is no thirty day period to obtain an attorney and file an Answer for the spouse o f a  

party who retained litigation counsel and terminated the Collaborative process. This of course 

puts the party who did not terminate the process at a significant disadvantage particularly if the 

otl~er spouse obtained litigation couilsel and planned for son~etiine to telininate the Collaborative 



process before doing so. A lllandatory 30 day waiting period provides each party with some 

peace o f  mind to focus on settlement discussions during the Collaborative process, knowing that 

neither they nor the other party will be able to appear in court for 10 days following the 

tennination o f  the process'4 and that each party will have time to obtain counsel and reorient 

themselves to a litigation approach i f  needed. A court rule requiring a thirty day waiting pe~iod 

also provides bwidance to the c0ur.t regarding the timing o f  hearings for cases that do not settle in 

the Collaborative process and reduces the probability o f  litigation over this matter. 

The absence o f  a rule making the Collaborative process confidential is o f  significant 

concern. The purpose for protecting confidentiality in ADR processes is well settled in 

Minnesota rules and statutes. The 1993 Implen~entation Con~~nittee Comments to Rule 114.08 

regarding Confidentiality state that " [ i l f  a candid discussion o f  the issues is to take place, parties 

need to be able to trust that discussions held and notes talcen during an ADR proceeding will be 

held in confidence." As with Rule 114 ADR processes, maintaining confidentiality during the 

Collaborative Process is critical. When confidentiality is maintained parties' fears are 

diminished which enables them to nlore easily engage in open and honest com~nunication. 

Rule 114A.03, like Rule 114.08 prohibits any fact concerning the process from being 

admitted at trial or any subsequent proceeding and nlalces inadn~issible state~llents made and 

docunlents produced during the process, which are not otherwise ad~nissible.'~ 

Rule 114A.O1(c) and (d)  makes the notes, records and recollections o f  Collaborative 

attorneys and other Collaborative professionals on a case confidential.16 CL.1 believes the notes, 

'"toposed Rule 114A 05(b) and the suggested amendment to Rule 11 1 05 below provide for shortening of this time 
period for good cause shown, or where one of the parties claims that sllie or a child of the parties is a victim of 
domestic abuse 
l 5  See, Rule 114A 03(a) and (b) and Rule 114 08(a) and (b) o l  the General Rules of Practice for the District Courts 



records and recollections of Collaborative attorneys be made confidential as the attorney- 

client privilege does not apply during four way ineetingsl', nor does Rule 408 of the 

Minn.R.Evid. provide protection with respect to comnlunications tl~at are not directly related to 

settlement offers or compromise negotiations. 

Parties are increasingly using other Collaborative professionals as part of their 

Collaborative tea111 in Minnesota, across the nation and around t l ~ e  world Because the 

confidentiality of the notes, records and recollections of these professionals currently is not 

protected, confidentiality for these Collaborative professionals must be provided by court rule as 

well. Rule 114A.O3(d) accomplishes this. 

Rule 114A.Oi(e) is lnodeled after Minn. Stat. Section 595.02, subd.la lnalting clear that 

with limited exceptions, no Collaborative professionals "shall be colnpetent to testify" in court 

regarding any "statement, conduct, or decision occurring at or in conjunction with the prior 

Collaborative Proceeding". In seelting pron~ulgation of this provision CLI requests the sanle 

protection fioln subpoena being contenlplated in the Uniform Mediation Act by the ADR Section 

of the Minnesota State Bar. This is referred to as the "competence" standard of confidentiality, 

as opposed to the "privilege" standard which was earlier proposed by the Cornrnission on 

Unifonn State Laws. 

Finally, Rule 114A.O3(f) recognizes that in cases involving various complex financial 

issues whictl fail to settle in  the Collaborative process parties may wish to submit into evidence 

work conducted by Collaborative financial professionals. Parties are able to do so under this rule 

l 6  See, Rule 114 08(e) of the General Rules of Practice for the District Coitrls making the notes, records, and 
recollections of neutrals confidential 
"Nor does the privilege apply of course I I  tlie meetings involve both parties and attorneys and other Collaborative 
professionals as well 



if they both signed a Participation Ageelllent with the financial professional providing for this 

potential use in court 

The Advisory Coininittee raised the following questions in its October 4,2006 lneino 

(attached as Exhibit D) to interested parties and organizations regarding promulgatiilg a rule 

protecting the coilfidentiality of the Collaborative process: 

Wllat authority if any exists for the judicial branch to iinpose confidentiality by 
court ~ u l e  on a collaborative law process that exists primarily outside of the 
judicial process? 

e If attorneys in the Collaborative law process are not seiliing as i~eutrals but as 
attorneys, is it appropriate to create additional confidentiality rights? 

With respect to the first question, Miim. Stat. Section 595.02, subd. l a  provides authority for the 

Court to enact such a rule in light of the fact that Collaborative Law is an ADR p r o c e ~ s . ' ~  This 

statutory provision provides: 

Subd. la. Alternative dispute resolution privilege. 
No person presiding at any alternative dispute resolution 
proceeding established pursuant to law, court rule, or by an 
agreement to mediate, shall be coinpetent to testify, in any 
subsequel~t civil proceeding or adininistrative hearing, as to any 
statement, conduct, decision, or iuling, occurring at or in 
conju~~ction with the prior proceeding, except as to any 
stateinent or conduct that could: 

(1) coilstitute a crime; 

(2) give rise to disqualificatioil proceedings under the 

" Confidentiality in a Collaborative Process is recognized in otller jurisdictions See e g ,  Cal. Sonoma Cty 
Super Ct R 9 25B. 2, 3 ("Other than as may be agreed in the collaborative law stipulation and order, no writing, as 
defined in E~ddel~ce Code Sectio~r 2.50 that is prepared for the purpose of, in tlle course of, or pursuant to a 
collaborative law case is admissible or subject to discovery, and disclosure of the writing must not be compelled in 
any non-criminal proceeding"); and N C Stat. 50-77 (b) ("All conimunications and work product of any attorney or 
third party expert hired for purposes of participating in a collaborative law procedure sllall be privileged and 
inadn~issible in any court proceeding, except by agreement of the parties ") 



Rules of P~ofessional Conduct f o ~  atto~neys; or 

(3) constitute professional misconduct. 

The applicability of this provision is not conditioned upon the degee  of court involveinent i11 the 

ADR process. As discussed in tile next section, otlter ADR processes occur esse~ttially outside 

the court process as does the Collaborative process 

Wit11 respect to the second question, specific confidentiality rights for attorneys outside 

of the attorney-client privilege already exist in statute and court rule. Minn. Stat. Section 595.02, 

subd. 1 (1) provides that: 

(1) A person cannot be exantined as to any com~nunication 01' 

document, including worlcnotes, made or used in the course of or 
because of nlediation pursuant to an agreement to mediate. 

The term in this provision, "a person", sl~ould be interpreted to include attorneys. Rule 114.08 (a) 

states that: 

(a) Evidence. Witltout the consent of all parties and an order of the court, or except as 
provided in Rule 114.09(e)(4), no evidence that there has been an ADR proceeding or 
any fact concerning the proceeding may be admitted in a trial de novo or in any 
subsequent proceeding involving any of the issues or pa~^ties to t11 proceeding. 

The Advisory Cont~nittee in its Ad~asoqi Coiiimlttee Coiiiii7eiit - 1996 Aiiieiidii7ei7t to Rule 

1 14.08 (a) regarding Confidentiality opines tltat this provisioit specifically prohibits lawyers who 

participated in nlediation sessions front being called as witnesses in the related litigation: 

It is itttportant to the hnctioning of the ADR process that the participants know that the 
ADR proceedings will not be p a t  of subsequent (or underlying) litigation. Rule 114.08(a) 
carries fo~ward tlte basic rule that evidence in ADR proceedings is not to be used in otlter 
actions or proceedings. Mediators and lawyers for the parties, to the extent of their 
participation in tlte ntediation process, cannot be called as witnesses in other 
proceedinas." [Empl~asis added.] 



Just as it is iinpostant to the functioning o f  Rule 114 ADR processes that participants know that 

the ADR proceedings cannot be made part o f  subsequent litigation, it is essential for 

Collaborative participants to lcnow that the Collaborative process will not become part o f  

subsequent litigation. 

In addition to the protections afforded participants in the Collaborative process by a 

confidentiality rule, such a rule has an important role in litigation in establishing the evidentiary 

use o f  notes, records, recollections and documents created during the Collaborative process." 

The absence o f  a rule leaves open the door for litigation over the adn~issibility o f  various forills 

o f  evidence, agaill prolonging the length o f  the case and the expense and stress on the parties 

du~ing tlle process. 

In sum, providing confidentiality to the Collaborative process is appropriate and 

necessary. 

B. ADVISORY COMMITTEES' CONCERNS ABOUT RULE 114A 

The Advisory Comnlittee expressed concerns as to whether Collaborative Law 

is a court-annexed ADR procedure and therefore subject to the type o f  regulatiol~ proposed in 

Rule 1 14A. CLI believes the Advisory Con~lnittee has adopted a narrow perspective regarding 

court annexatioil that does not justify treating Collaborative L,aw differently than other ADR 

processes in terins o f  regulation by court iule. 

'"ee, Implementation Committee Como~ents-1993 to Rule 114 08 of the General Rules of Practice for District 
Courts ("Tliis proposed rule is inipoitant to establisli !lie subsequent cvidentiary use of statements made and 
docunients produced during ADR proceedings ") 



1. Collaborative Process Is Collducted Outside The Court Process As Are 
Most ADR Models 

Alnlost all Collaborative cases enter the court system at some point in timez0. A case can 

beconle Collaborative after filing, a case can tteminate in the Collaborative process without 

agreenlent and proceed in the court systenl, and/or a case can settle in the Collaborative process 

with a final Decree of Dissolution being reviewed by a Judge and signed or sent back to the 

parties for changes But the Collaborative L.aw process itself is conducted outside the court 

process. This however, is true of all ADR processes - that is, all of the substantive work for all 

ADR processes is done outside the court process. Collaborative Law is no different from other 

ADR processes in this respect. 

Rule 114.04 of the General Rules of Practice for the District Courts provides for the 

involvenlent of the court if the parties cannot agree on an ADR process, the timing ofthe process 

or the selection of the neuhal. For those that can agree, as is hue in all Collaborative cases, there 

is virtually no court involvement except embodying the agreeinent of the parties in a scheduling 

order. Collaborative Law cases that comn~ence in the Collaborative process after court filing can 

be nlade subject to a type of scheduling order - tile Request for Deferral for111 (Fonn 114A.09, or 

Form 1 11.03) specifies the type of ADR process (Collaborative), the tinling of the process and 

the attorneys who will be representing the parties. For cases that conln~ence in the Collaborative 

process prior to filing, the difference between these cases and those regulated by Rule 1 14.04 

where agreement is reached concerning ADR, is the absence of a scheduling order or deferral 

f o m ~  This difference is insignificant. Cases that settle in the Collaborative process, or, for 

exanlple, in a mediation process, are handled by the court in a similar fashion - the court reviews 

the judgnlent or decree of dissolution and signs it or sends it back to the parties for further work. 

20 Most Collaborative cases are family law cases at this time 
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When considering the vast majority o f  cases that settle in the ADR process, there appears to be 

no co~npelling reason to provide protection for the intesity o f  Rule 1 14 ADR processes b y  court 

rule and not to do so for the Collaborative Law process. 

For those cases that do not succeed in a Rule 114 ADR process greater court involvement 

occurs. Rule 114 ADR processes are protected in terms o f  the confidentiality o f  the process and 

litigation is managed to the extent that the inability to use notes, records, recollectio~~s and 

documents from the ADR process is clear. Because the failure o f  the Collaborative Law process 

necessarily results in court involve~nent, the lack o f  court involvenlent during the process itself 

does not logically provide a basis for lack o f  court regulation for those cases that proceed to 

litigation. This is particularly so since the lack o f  regulation affects court management o f  these 

cases as well as the Collaborative process itself: The lack o f  regulation o f  Collaborative cases 

that proceed to litigation may have a significant inlpact on the perceived fairness and integrity o f  

the court process as well as the Collaborative process. 

Finally, it is notewoithy that Rule 114 protects the integrity o f  ADR processes & 

those cases where the services are not court-ordered. The Advisory Cornnlent to Rule I o f  the 

Code o f  Ethics Enforce~nent Procedure Appendix provides that "[a] qualified neutral is sub~ect to 

this complaint procedure when providing any ADR services. The complaint procedure applies 

whether the services are coutt ordered or not, and whether the services are or are not pursuant to 

Minnesota General Rules o f  Practice." 

In sum, the fact that the Collaborative process is coilducted outside the courl process is 

not a sufficient basis to fail to provide necessary regulation. This is especially true with respect 

to cases that do not settle within the Collaborative process and proceed to litigation. 



2,  That tile C0ui.t Cannot Require Parties to Fire Their Attornevs and Retain 
Collaborative Attornevs Does not Alter the Propriety o f  Regulating this 

Model bv Court Rule. 

Rule 1 14.04(b) of  the General Rules o f  Practice for the District Courts states that the 

Court "may order the palties to utilize one o f  the non-binding processes" in the event "the parties 

cannot agree on the appropriate ADR process, the tinling o f  the process, or the selection o f  

neuhal". Collaborative Law is a non-binding process, but as the Advisory Con~~nittee notes the 

couit cannot order parties into a Collaborative Law process as to do so may require them to fire 

their attorneys and retain Collaborative attonleys. The Advisory Conlmittee opines that this 

renders Collaborative Law sometl~ing other than an ADR process that can be regulated by court 

rule. Such a conclusion is again without compelling justification. Courts cannot order parties 

into a binding ADR process - to do so would inlpermissibly delegate theiudicial function o f  the 

courts and irnpair palties' rights to procedural due process. Yet, binding ADR processes listed in 

Rule 114 are regulated by court rule. Further 114.02(a)(10) allows for the creation by  parties o f  

an ADR process that is "truly novel" and one that the "courts could not otherwise inluose on the 

e'. (See, Advisory Committee Conlrnent -1996 Arnendnlent to Rule 1 14.02) (Emphasis 

added.) Clearly Rule 114 envisions regulation o f  processes that cannot be court ordered. 

Collaborative L,aw likewise may be regulated 

C, IF RULE 114A IS NOT PROMULGATED, CLI CAN SUPPORT 
ENACTMENT OF THE RECOMENDATIONS OF THE ADVISORY 
COMMITTEE WITH SPECIFIC CHANGES AND ADDITIONS 

While CLI respectfully urges the Court to enact proposed Rule 114A, it can support 

enactlnent o f  the anlendnlents recommended by the Advisory Committee with changes and 

additions. Following a brief discussion o f  these changes and additions below, is the full text o f  



the relevant portions o f  the Advisory Committee's reco~n~nendations with proposed revisions set 

forth in baditional legislative format - new wolds ale underlined and deleted words are fkttdt 

-. 

(a) Rule 111.05 (a). Proscription of Future Litigation 

The p~oposed revision to Rule 1 1  1.05(a) clarifies that Collaborative attorneys cannot 

represent their clients in later litigation on the same matter. This reinforces the principle of  

withdrawal, whicb is critical to the Collaborative process 

(b) Rule 11 1.05(b). Deferral From Scheduling 

The proposed revision to Rule 1 1  1.05(b) cla~ifies that it is the parties and not the coult 

that will attempt to resolve the action using tile Collaborative Law process. 

(c) Rule 111.05(c). 30-Day Waiting Period; Confidentiality. 

Rule I I 1.05(c) is eliminated and in its place is added a broader provision incorporating 

the substance o f  Rule 1 1  1.05(c) and addressing the two protections that are needed in cases that 

do not settle in the Collaborative process: a t11ir.t~ day waiting period before palties can appea in 

court, and provisions protecting the confidentiality of  all aspects o f  the Collaborative process. 

( d )  Advisory Committee Comment to Rule 111.05(c). Clarification of Steps After 
Case Does Not Resolve in Collaborative Process. 

A change in the connnent clarifies that 1 1  1.05(c) applies i f  the Collaborative process is 

unsuccessful in cases not filed, as well as in filed cases whele the palties obtained deferla1 fioln 

scheduling and the Collaborative Law plocess proved unsuccessful Conlments are added 

regarding the 30 day waiting period to get into court following the termination o f  a Collaborative 

process, and protection o f  confidentiality o f  the Collaborative process 

(e)  Advisory Con~mittee Comment to Rule 114.04. 



The requested revision in the Advisory Conii~littee coininent to Rule 114.04 clarifies that 

the presuinptive exemption froin court-ordered ADR under Rule 1 14 occurs whenever the paties 

have previously used the Collaborative Law process, and not just in those cases that were first 

filed before becoming Collaborative. This clarification is consistent with the Advisory 

Committee's Rule 11 1.05(c). 

( f )  Rule 114 Appendix. Code o f  Etiiies Enforcement Procedure - Rule 1.  

The addition of the words "excluding mediators" in Rule 1 of the Rule 114 Appendix to 

the General Rules of Practice for the District Courts - Code of Ethics Enforceineilt Procedure is 

necessary to clarify that the anlendments providing for Collaborative Law do not alter the 

regulatio~~ of mediators under Rule 1 14. 

One stylistic change is made througl~out the rules and coinnients below: The words 

"Collaborative Law" and "Collaborative" are capitalized everywhere they occur to distinguish 

the Collaborative model and Collaborative professionals trained in the model from an approach 

loosely called collaborative and professionals who claim to practice collahoratively, but who are 

using those words as understood in con~n~oil  parlance and not in reference to the inodel or 

process presently under consideration. 

1. Proposed Revision to Rule 111.05 

Rule 111.05 Collaborative Law 
(a) Collaborative Law Defined. Collaborative Law is a process in whic11 parties and their 

respective trained Collaborative lawyers and other Collaborative professionals contract in writing 
to inake a good faith effort to resolve disputes without seeking court action other than approval 
of a stipulated settleinent aweenlent. The process tnay include the use of~ieutrals as defined in 
Rule 1 I4.02(b), depending 011 the circumstances of the particulx case. If the Collaborative 
process ends without a stipulated aseeinent, the Collaborative lawyers niust withdraw froin 



further representation, and may not revresent their clients in anv post-decree or post-iudmnent 
matters against the otller partv. 

(b) Deferral froin Scl~eduling. Where the pal-ties to an action request deferral in a form 
substantially similar. to Form 1 11.03 a11d the court has agreed to allow the narties to attempt to 
resolve the action using a Collaborative Law process, t11e court shall defer setting any deadlines 
for the period specified in tlle order approving defel~al. 

(c) Teixlination of Plocess Prior to Cornplete Settlement. When a case has been defelled 
pursuant to subdivision (b) of this rule and is reinstated on the calendar with new counsel 01 a 
Collaborative Law piocess has resulted in withdrawal of counsel prior to the filing of the case. 
the following sllall apply: 

fi) I l le  coult should not ordinarily order the palties to engage in furtller ADR 
proceedings without the agreement of the parties. 

fii) A coult healing shall not be scheduled on a date within 30 davs of the 
terlnination of the Collaboiative piocess. unless for good cause shown said time period 
should be sl~oltened. This plovision shall not prevent the Court fioln scheduling an 
Initial Case Managenlent Conference. This piovision shall not a u v l ~  in fa~nilv law 
~nattels where one of t11e parties claims to be a victim of domestic abuse or claims that a 
child of t11e paities has been pphvsicallv abused or threatened with l~llvsical abuse bv the 
other partv. 

(iii) Subiect to (viii) below, without the consent of 
all l~ai?ies and an order of the court, no fact concerning the Collaborative Process 
lnav be admitted in a trial de novo or in anv subsequent proceeding involvine any 
of the issues or parties to the uroceedinp. 

(iv) Subiect to Minn. Stat. Section 595.02 and except as provided in 
paragraph (viii) below, no statements made nor docutllents i~roduced in the Collaborative 
process. which are not otherwise discoverable, shall be subiect to discovery or other 
disclosure. Such evidence is inadmissible for anv ilurpose at any subsequent trial 
including for purposes of impeaclnnent. 

(v) Notes. records and recollectio~~s of Collaborative attomevs are 
confidential. Thev shall not be disclosed to parties not represented by the Collaborative 
attorney, the public or anvone other than the Collaborative attornev unless required by 
law or other applicable professional codes. 



fvi) Except as provided in (viii) below, notes, ~ e c o ~ d s ,  and recollections of  otber 
Collaborative P~ofessionals letained bv one or both parties are confidential. Thev shall 
not be disclosed to the va~ties, the public, or anvone other than the Collaborative 
Professional except as to any statenlent 01 conduct that could constitute a clime. 

(vii) Except as provided in (viii) below, no attollley or other 
Collaborative Professional in a Collaborative Proceeding shall be colnuetent to testify in 
any subseauent civil proceeding or administrative hexing as to any state~nent, conduct, 
or decision occurring at or in coniunction with the prior Collaborative Proceeding, except 
as to anv statement or conduct that could: 

i. constitute a crime; 
. . 
11. ITive rise to disqualification proceedings under the lvles o f  

professional conduct for attorneys; or 
iii. constitute ~~rofessional misconduct. 

(viii) If a financial orofessional is retained as a neutral expert in the 
Collaborative Case for the purpose o f  providin~ pension valuationls). business 
valuationls), nonmarital t r a c i n p p  
service that tnay be of  benefit i f  a Collaborative agreement i s  not reached and the case 
proceeds to litigation, the parties nlay agree in a signed witten contract with the financial 
professional and the pxties that the financial professional can be called as a witness and 
hisA~er final report can be introduced into evidence i f  litigation ensues. 

Advisory Committee Comment - 2007 Amendment 

Rule 1 1.05 is a new rule to provide for the use o f  Collaborative Law processes in matters 
that would otl~envise be in the court systenl. Collaborative Law is a process that attempts to 
resolve disputes outside the court system. Where court approval or entry o f  a court document is 
necessary, such as for nlinor settle~nents or entry o f  a decree o f  marl-iage dissolution, the court's 
role  nay be limited to that essential task. Collaborative Law is defined in Rule 1 11.05(a). The 
primary distinguishing characteristic ofthis process is the retention o f  lawyers for the parties, 
with the lawyers' and the parties' written ageelnent that i f  the Collaborative Law process is not 
successful and litigation ensues, each lawyer will withdraw fro111 representing the client in the 
litigation. 

Despite not being court-based, the coinnlittee believes the good faith use o f  Collaborative 
Law processes by the palties should be accolnlnodated by the court in two ways. First, as - 
provided in new Rule 1 11.05(b), the parties should be able to request deferral fro111 scheduling 
for a duration to be determined appropriate by the parties. This can be accomplished through use 
o f  new For111 1 1  1.03 or similar subn~ission providing substantially the satne information. Second, 
i f  the parties have obtained defel~al fronl scheduling for a Collaborative Law process that proves 
unsuccessful, or tbe Collaborative process is unsuccessful in cases not filed, the pxties should be 
afforded various protections provided in Rule 1 11.05(c): ( a )  the action should not nornlally or 
automatically be ordered into another A n R  process. The rule intentionally does not bar a second 



ADR process. as there nlay be cases wllere the court fairly views that such an effort may be 
woltl~&lrile&) a court h&ing should not ordinarily be scheduled within thirty days o f  the 
terlllination of the Collaborative process so as to allow each party a reasonable tinle to obtain a 
new lawyer. This rule does not i,r'event the scheduling of an 1nitial Case Managenlent 
Conference and does not apply in fanilv law cases involving claims of domestic abuse; (ct the 
Collaborative process shall remain confidential sinlilarly to Rule 114 ADR processes. 
Maintaining confidentiality during the Collaborative Process is critical. When confidentiality is 
lnaintained the particil~ants' fears are diminished pellllitting them to engage in open and honest 
communication. Lawyers and other Collaborative professionals involved in the Collaborative 
case cannot be called as witnesses in subsequent court proceedings. Rule 11 1.05(c) (vii) 
incorpo~ates a "competency" standard fol confidentiality in Collabolative L,aw in i~lace of the 
"privilege" standard set forth in tlle proposed Uniform Mediation Act of the Unifolln 
Cornrnissionws on State Laws Under the "competency" standard, a Collaborative practitioner 
may not testify in subsequent litigation, even if subpoenaed by both parties to the dispute. This 
is a higher standard of confidentiality in whicl~ practitioners are deenled not "con~petent" to 
testify to the subject matter o f a  dispute in which they were previously retained. The rule 
protecting confidentiality is also important to establisl~ the subseauent evidentiary use of 
statelnents made and docunlents produce during the Collaborative Law process. 

These provisions 1- are 
also made expressly applicable to fanlily law matters by a new Rule ,304.05. 

2. Amendment of Rule 114.04 

Rule 114. ALTERNATIVE DISPUTE RESOLUTION 

Rule 114.04 Selection of ADK Process 

+.I:Ch+ 

Advisory Con~mittee Comment - 2007 Amendment 

Rule 11 4.04(b)(2) 1s anlended to plovide a plesumptlve exenlpt~on f io~n coult-ordeled 
ADR undel Rule 1 14 where the pal ties have previously used the Collabo~ative Law process 

as defined in Rule 11 1 05(a) 



3. Rule 114 Appendix (Code of Ethics Enforcement Procedure) should be amended as 
follows: 

RULE 114 APPENDIX. CODE OF ETHICS ENFORCEMENT PROCEDURE 

Rule 1. SCOPE 

This procedure applies to colnplaints against any individual or organization (neutral) 
placed on the roster of qualified neutrals pursuant to Rule 114,12 or sewing as a court appointed 
neutral pursuant to 114.05@) of the Minnesota General Rules of Practice. Collaborative 
attorneys or other Collaborative professionals as defined in Rule 11 1.05(a) excluding mediators 
are not subject to the Rule 114 Code of Ethics and Enforcen~ent Procedure while acting in a 
Collaborative process under that rule. - 

CONCLUSION 

For the reasons stated above, CLI ~espectfully ulges the Court lo prolnulgate Rule 1 14A. 

Alternatively, the recolnlnendations of the Advisory Committee wit11 the changes and additions 

identified and discussed above, should be enacted 

Respectfully submitted, 

COLL.ABORATIVE. LAW-INSTITUTE 
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One of the most exciting and intriguing developments for the 
resolution of family disputes is the Collaborative L.a~v process. The 
Collaborati\re Law model has gained popularity svit11 iildividuals 
going through divorce and also wit11 family law practitioners. 

The purpose of this article is to provide family la\v 
practitioners ~ v i t l ~  a brief history and an oveniew of the 
Collaborative Law process,' as well as a description of its distinctive 
features.' Collaborative Law has been described as both a process 
and a model.' As such, practice protocols have been developed to 
assist family law practitioners in the handling of Collaborative Law 

4 cases. 
A Collaborative case may seem simple on its face. Yet, the as1 

of the practice has a deep tlleorelical frameworlt and d~mamics.' As 
a result, the dispute resolution model provides the potellrial for 
professional challenge and a higher degree of satisfaction ibr the 
attorney in helping the client through the challenges of a divorce., 

As xvould be expected, any radical shift in the legal meli~ods 
employed, or the objectives sought by, Collaborati~~e Law raises 
concerns of poteutial ethical issues. The Collaborative Law model 
sti~nulates  he need for review and further discussion of ethics and 
practice standards for the family law attorl~ey."l~ese matters .rvill 
be explored in furt l le~ detail in this article as well. 

1 Scc i~tl,u Parts 11, 111 
2 See iltfra Part AT 
3 Sce irfra P a n  111 
4 .  See il@a Part N D. 
5 Scc hljro Part N.E 
6 See infro Par t 1'. 
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11. HISTORY , :. .. : );I .,:,.z,..,,. ,.. . , , 

. ,  > .,. . . , ' .  

Collaborative Law was conceiveil by ,M$&@~U: :a~or+y 
Stuart Webb in 1990.' Afier fBin$',l8~~ f9i, 18 years, 
IVebb became increasingly frustra& $&':&g'..&pacfi;9f T .  . . , , .  :,,.,$.. tpe 
adversarial system on his clients and bh ,.. his oh $&i&<ngi"'~~e, felt 

, . ., , :.,, ; . , , : z , . .  I.., ;; >. 
that to continue practicing family law, he n&~dg&:iG'fihd a 'new 

. ... : . . : .  . 
method of practicing. After trying a few othei ?~ti+fii lietame up 

, .,;,.. l.: 
with an idea in which attorneys would be settlement-only 
specialists . . . who [would only] work with the couple outside the 
court syste~n."~ In this system, whi+ he decided to call 
Collaborative Law, Che la~yers and the cfienG ~ O u l d  enter into a 
written disqualification agreement in which:~.ei'att6f1le~s would 
have to withdraw from the case if the settlement tjfole8i:fa,iled.? 

One of the first two people that. Webb-.a$pf6&h&d with his 
idea was the Hono~able A. M. "Sandy" Keith, Asso6iaieJustice (and 
later Chief Justice) of the Minnesota Supreme ~ o ~ ~ t : ' '  I n a n  early 
l e t t e ~  to Justice Keith, Webb outlined his belief abaut: tvhy a 
disqualification agIeement would maice a difference-ir+particulx, 
he noted that Collaborative lawyers "will be motivated to develop 
win-win settlement skills such as those, practiced in 
mediation . . . ."" Ile also stated his belief that, under this new 
system, the lawvye~s would be "f~eed up to use their i.eal lawyering i 
slulls, i s ,  analysis, problem solving, creating alternatives, tax and 
estate planning and loolung at the overall picture as to what's 
fhir,"'2 

Webb received immediate positive feedback from Justice 1ieit.h 
and otheis, and then recruited a small group of attorneys in the 

IS 
Tb<n Cities LO begin practicirlg in the area of Collaborative Law. 
Word about this new method spread to other communities and 
Webb eventually traveled outside of Minnesota to t~ain  other 

7 See Stu Webb & Ron Ousky, Collaborative Family Law: Introductory 
Training 2 uuly 19, 2006) [l~ereinafter Collaborative Law Training Materials] 
(unpublished training manual, on file with the Collaborative Law Institute of 

XT (2006) 
9 SeeCollaborative Law Iraining Materials, supranote 7, at 1-3 

10 I d a t 3  
11 Letter from Stuart G Webb to the Honorable A M. "Sandy" Iieitli (Feb 

14.1990). zn Collaborat~ve Law Training Materials, nrpra note 7, at  36 
12 Id at 36-37 
13 Collaboratise Law Tlaining Maleriais, supranore 7, at 2 
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attorneys 1z111o .were interested in learning about Collaborative 
Within yexs, Collabor&ve Law "practice groups" began to 

spring up in coinmunities &roughout the United States and 
~anada . "  

Currently, Collaborative L.av is practiced in virtually every state 
and proviilce in ale United States and Canada, as \\'ell as overseas, 

18 particularly in Great Britain and Australia. The exponential 
growth of Collaborative Law has sparked the interest and curiosiq 
of the academic community around t l ~ e  world. Christopher 
Fairman, an associate professor of law a i  Ohio State Universiy who 
studies alternative dispute resolutioi~ and ethics, says h a t  
Collaborative Practice is "clearly the l~ottest area in dispute 
resolution," and that he is "shocked at how quiclcly collaborative 
practice l~as  exploded in the dispute resolution field."" In 2001, 
the rapid spread of Collaborative Law in Canada prompted h e  
Canadian Department of Justice to commission a tllree-year study 
of Collaborative Family Law by Julie Macfarlane, a professor at h e  
University of Miindsor and a leading scholas in fainily law conflict 

38 resolution 
Over this period of time, the legal community in the United 

States has come to recognize the significance of Collaborative Law 
In 2001, the American Bar Association (ABA) published the first 
book about Collaborative Law, entitled Col labo~~al iue  L o w ,  Ac lr imi~zg  
Effccliue f isolul ion ~ I L  D i v o ~ c e  141itl~oul ~.12i~at io1, . '! '  T11e book, wl~icl~ is 
currently being updated, was written by Pauline H. Tesler, a 

14 Id at 3. 
15 Sce id at 2-3 (describing the emergence of Collaborative Larv groups and 

training in C;llifornia, Nortli Americ;~, Europe, and Australia) 
16 PAULINE H TIJSLER 6: PEGO' THOMPSON, COLLADORASIW DI\'ORCE: THE 

REVOLU I ~ O N M Y N E ~ Y  N'AY 10 RES~RUCTUREYOUR FfiIILX, Ib!SOLVE LEGN. ISSUES, AND 
h40W ON VlTH YOUR LlnL 7 (2006); Pauline H Tesler, Colloboroii~~c I:amilj L.aii,, 4 
PEPl, DISP, RESOL. 1.J 317,318 (2004). 

17 Jill Schachner Clianen, Collaboralivc Counselors: A'm!~esl RDX Ol~tion ll'irrr 
C O I I U ~ I ~ I ,  IlYtile Su/foingSoine Growi?~gPaivlr, A B A J ,June 2006, at 54. 

18 See IULlE I\6ACEARLANE, DEPM<IhENI 01; TUSTICE CANADA. TI% EMERGING 

19 See PAULINE H TESLER, COLLABORATnZ LAW: ACIUEVING EFFECll\E 
RESOLUI ION 1N Dn'ORCE ~ ~ ' 1 S M O U T  L l l l G ~ T l 0 N  (2001) 
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Collaborati,ile. attorney in San Francisco \vho was one of t l ~  
pioneers in-tile dqllaborative Law movement2' In 2002, the AB 
aclcno~vledged the achievements of Collaborative Law by presentin 
Stuart Webb and Pauline Tesler the first "Lawyer as Prublel 
Solve) " award." 

In the six years since the ABA published the f i s t  book, man 
additional books and articles have been writtei~ about Collaborativ 
Law, both fbr practitioners and the public.'2 Tesler's original boo1 
as well as many of the early articles on Collaborative Law, focuse 
primarily on the role of tlle attorneys in practicing Collaborativ 
Law. This article will also fbcus primalily on the legal aspecu of 13 
Collaborative model. But because Collaborative Law is rapid1 
evolving into an interdisciplinary model, it is important 11 

understand how Collaborative Law has developed in ol.der to full 
understand the current role of Collaborative attorneys. 

In 1992, Drs. Peggy Thompson and Rodney Nurse, hvo farnil 
psycho log is^ in the San Francisco area, along with a group o 
lawyers and ,finaricial professionals, began developing a model t~ 

20 
work with diGorring couples in a supportive way. Dr. Thompson' 
group was eventually introduced to Collaborative Law by Paulin~ 
Tesler, and immediately found that Collabo~ative Law would be a1 
ideal fit for their interdisciplinary model.24 Ultimate( 11 

interdisciplinary Collaborative model rvas developed in which cacl 
divorcing couple hires a divorce "team" consisting of divorct 
coaches (one for each party), a financial neutral, and, (i. 
applicable) a child specialist, in addition to Collaborative 

25 attorneys. 
Througl~out much of tlle 1990s, Collaborative Law wa: 

essentially practiced in two separate models: Webb's origina 
model, in 1vhic11 clients hired only attorneys to assist them in the 

20 Seu id at nrii. 
21 Lawyer Profile: Pauline H Teslcr, Tesler, Sandmann 6; Fishman La\\ 

OWces, http://\niv lai+~tsf.com/tesierl,ro.11ml (last visited h4ar 3,2007) 
22 For a list of books written on Collaborative Practice, see Internat.iona1 

Academy of Collaborative Professionals: Resources, littp://~~~nv,collaboratii~cprac 
tice.com/t2.asp?'I;Bool~ (last visited Mar:.8, 2007) 

23. See Intenlational Academy of Collaborati.r'e Professionals: IACP Histo~y, 
http://innv collaborativepractice.~om/t2 asp)T=History (last visited Mar 3, 2007) 

9 A  Id - +  .- 
25 See International Academy of Collaborative Professionals: About 

Collaborative Practice; How it Works, http://~nnv collaborativepractice com/ 
t2asp?T=Ho\vItWo1ks (last visited Mar. 3, 2007) For a more extensive analysis of 
IIOW dle team model works, see IESLER &rn-lOhtPSON, ilrprn note 16, at 41-50 
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process, and Dr. Thomi>son's inlterdisciglinary model, ~vllere the 
.G clients hire a full interdisciplinary team In order to distinguish 

these hvo models, the interdisciplinary tiam process was commonly 
described by many practitioners as "Collaborative Divorce," while 
the lanyer-only process was described as "Collaborative L,a\v." 
Ultimately, variations of dlese huo models emerged, and the phrase 
"Collaborative Practice" was used to describe all collaborative 

27 cases. 
Curuei~tly, tI1er.e are many communities in which clle 

interdisciplinary model is predominantly used and many 
communities in wl~icl~ a la~yer-only model is pri~narily used. And 
many communities have used a hybrid method in which the parties 
start the case with Collaborative attorneys and bring in other 
professionals, such as financial specialists, coaches, or child 
specialisls, when needed.?' This model is commonly referred to as 
the referral model. Finally, there are some full interdisciplinary 
team cases in ~v11ich the parties hire a single mental health 
professsional ~ 1 1 0  W O ~ I L S  as a neutral coach instead of each party 
hiring a separate coach. As a result, the interdisciplinary model is 
sometimes further brolten down into processes called the one- 
coach and two-coach models 

Until 1997, the Collaborative process evolved exclusively 
through individual "practice groups" that supported Ole 
development of the Collaborative process in each community. 28 

That year, a group of California professionals, including Paulille 
Tesler and Peggy Thompson, started an organizatioi~ that 
eventually became lno14~1 as the lnternatio~~al Academy of 
Collaborative Professioi~als (IACP)."' The IACP has since gown to 
more than 2,500 inembers ~vorld~vide and serves a 18al.ieql of 
functions in coordinating the Collaborative movemei~t.~'  

26. SCC TES~.ER SC TNO~IPSON, iujlru note 16, at 5,  '7 (describing ilie general 
background oftlie intel-disciplinary model) 

27 Tllese definitions Iuve been adopted by the International Acadcrny of 
Collaborati\~e Professionals and lia'i'e been generally accepted throughout the 
Collaborative community But because illis article is priivsrily geared to auorneys 
interested in learning about the legal model, the plirase "Collaborative L.aw" has 
been predominantlv used 

28' See infia P&t IV B 4. 
29 See International Academy of Collaborative Professionals: IACP Histor),, 

http:/h+wv collaborativepractice corn/t2 asp?T=History (last visited Mar 3,2007) 
30 See id 
31 SLT id (providi~~g an ovenjiew of the role of the lACP in [lie development 

ot Collaborati~~e Practice) 



, . . .: ,,,. . .. , .  
: : , '  , In examining the features of-the CQllibSritiiie Law pro@ .. .,:. ,..: . , , ,  ;, ...,. . 

toda): i t  is helphl to separatk fie &&''&;fining feature ,:of 
, , , - ; .  , . . . 

Collaborative Law &om the other co&m,$j fe&ps. This dkfining 
, . :,: .; .' 

feature is that all participants must si@ &agreement . . . ... statiA;itg @t 
the attorneys will withdraw if tlle matt& $roce& & ijtig&og.: In a 

, ,  . , ,  , . .  .:.. 
Collaborative case, "the lawyer is re&ed tb $&ovide advice +d 
representation regarding the non-litigious ies,olGtion of the 
conflict, and to focus on developing a negotiated, , ,  . &nsC?sual > 

outcome."g2 

A variety of names have been given to this central feature, such 
as "disqualification agreement," "withdra~fd. prdvision," and 
"collaborative commitment." While many Collaborative 
practitioners prefer the phase "collaboiative commitment," 
because it embodies one of the central justificktions for this 
feature, we will use "disqualification agreement" in this article so 
that it is clear tllat the attorneys are ach~ally disqualified fioin 
representation in court. 

The disqualification agreement is a defiiling feature in two ( 
critical ways. First, there is a clear consellsus among Collaborative 
practitioners that a case cannot be labeled as Collaborative unless a 
written disqualification agreement exists. Second, it is a feature 
that is unique to Collaborative Law that does not exist in any other 
dispute resolution model. 

Collabora~ive practitioners hold firm to tile requirement of a 
disqualification agreement (often against serious opposition), not 
simply ibr definitional purposes, but because of a belief tl~at the 
disqualification agreement is necessary to the success of 
Collaborative Law. The necessity of the disqualification agreement 
continues to be an area where Collabora&ve Law is most frequently 
~ h a l l e n ~ e d . ~ ~ ~ h e r e f o r e ,  it is essential to review the rationale for 
the disqualification agieement before moving on to the other 
common features of a Collaborative case. 

32 NL\mNu_.we, rufira note 18, at $1. 
33, Scc John Lande, Posribililicsfor ColluOoratiuc Law Ell~ics and Pracliw o j L a q n  

DisgueliJicalion and Proccss Control in a N ~ I  Afodcl of Law)'nin& 64 OM0 ST. LJ. 1315, 
1328-29(2003) 
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The reasons f o ~  using a disqua1ifical;ion agreement center on 
three aspects: (1) the ability to enhance dle commitment of all 
partici~ants to the Collaborative process, (2) creation of a safe 
ellvironment outside of the courtroom, and (3) resol~ing t l ~ e  
"prisoner's dilemma" to increase cooperation. 

a. L?~t,halzccd Corn~7zjt~7ze77,t 

The disqualiiication agreement is intended to enhance the 
ability of aU parcjcipallls to make the commitment necessary to 
achieve tlle best possible outcomes. MMe most attorneys and 
clients may begin a case xvitll a desire to stay out of court, in the 
al~sence of a clisqualiication agreement, there can be a tendency 
for attorneys or clients to "drift to court" rtttbout fully exploring 
settlement options 

The benefit of a higher level of commitment is not simply that 
it leads to a settlement of the case, but that it leads to outcomes o fa  
much higher qua lit^^. There is nothing significant about the mere 
fact that a case settles, because almost all family law cases settle 
before going to trial. But the financial and emotional costs of the 
family law adversarial process are more tllan most families can 
sustain. At some point in the traditional settleme~it process, one or 
both clients are likely to run out of money or enlotional energy, or 
rvill face tile reality that they have little chance of success at trial. At 
that point, the coml~litn~ent to settle increases out of necessity and, 
quite often, due to o u ~ i d e  pressure., 

T4q1en settlements are reached under pressure or "at the 
courll~ouse steps," the range of optiolls is signX~cantly narrowed 
because of the financial and emotional resources that have been 
expellded during the process. One of the benefits of the 
disqualification agreement is that it secures the settlement. 
commitment earlier in the process, when the settlement ol~tions 
are more expansive. On some occasions, this occurs because the 
attorneys are forced to have the "diE~cult conversation" \t<rh their 
client at the beginning of t l ~ e  case rather than ne.a the end. 

The three-year study of Collaborative Law f6nded by the Social 
Sciences and Humanities Research Council of Canada supported 
the idea that t l ~ e  level of commitment in Collaborative cases leads 
to different resulls. The study found that Collaborative Law 
"reduces the posturing and gamcsrnansl~ip of traditional 1a~q~er;to- 
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lawyer negotiatia~i"?' 

6 Tlie C?eabou of a Safu Scll/e?ne?zt b~zvr?o?zme?zt 

A second purpose for the disqualification agreement is to 
cleate a safe environment so that clients are more likely to identify 
the best outcomes f o ~ .  their situation. Used in this manner, notions 
of "safety" are not confilled to situations in 1~~1~ich there is a fear of 
physical harm, but extend to situations irt which clients may feel 
unsafe as the result of elnotional pressures or power. ilnbalances. 
In traditional negotiations, it can often seem risky to lnalte 
generous proposals early in the process. This perceived ~ i s k  can 
cause clients to hold back their. best proposals, and even critical 
facts, believing that this will provide them wit11 a strategic 
advantage. 'M'l~ile t l~e  inefficiencies of holding back may seem 
obvious, tlie fear is not completely unfounded: in traditional 
negotiations, a client .wlro openly shares information and 
immediately comes forwa1.d with his or her best proposals can be 
exploited if the o t h e ~  party does not reciprocate. This can best be 
avoided by creating an environment where clients can trust that 
candor will be rewarded. 

In order fo: clients to achieve the true "\vin-'i~in'' scertariov 
available ihrough an intemst-based settlement, the clients and thi 
attorneys must be free to speak candidly and think creatively about 
their alternatives. In traditional settlement negotiations, where the 
parties and the attorneys may find themselves in court within a few 
days, clients and attorneys are naturally going to be more tentative 
in their discussions and are likely to hold back certain facts or 
proposals, fearing that candor will work against their interests. 

The three-year Canadian study also confirmed the diff'erent 
settlement environment in Collaborative cases. The study found . ,. .. . . . .. . . . . 
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c Solr~il~g t11,e '??-Lso7ier7s Di le~~ ,~aa"  

A third rationale ibr the disqualification agreement is based on 
a n  exercise used by ga~ne tlkorists called "the prisoner's 
dilemma."" This rationale has the benefit that it arguably "proves" 
the value of the agreement in mathematical terms rather rhan 
relying on ps)~cl~ological or social pru~ciples whicll are sometimes 
harder to define. 

The centxal problem posed by the "prisoner's dilemma" is 
that, in certain negotiating situations ~ v l ~ e n  there is uncertainty 
about the opponent's next move, t11ere is pressure to compete 
rather tllan cooperate. I11 the origi~lal "priso~ler's dilemma" 
problem," hvo prisoners are held in separate cells and questioned 
by police. There is insuEcient evidence to convict eitl~er prisoner., 
The police offer botll prisoners the same deal: if one testifies 
against d ~ e  otl~es and the o t h e ~  remains silent, the betrayer is freed 
and the silent prisoner is sentenced to a ten-year term. If both 
prisoners remain silent, they each are sentenced to o111y six months 
in jail. If each betrays the other, they each must sene  a avo-year 
sentence. The benefit to tlie prisoners would be maximized by 
cooperation (in this case by refusing to testify against the other 
prisoner) But because the failure of one prisoner LO cooperate 
resulu in a senteflce of a ten-year prison term to the cooperating 
prisoner, each prisoner has an incentive to "defect" (or take an 
aggressive sbnce) out of fear that tihe other pasty will "defect" 
first? This is the dilemma that jeopardizes the ability to achieve 
the best overall outconle. 

In family law cases, the prisoner's dilemma exists 1v11en clients 
\ ~ I I o  ~vould prefer to tvork 1vith an attorney and who would focus on 
settlement nonet1,eless choose an aggressive attorney out of fear 
that their spouse will hire an aggressive attorney. At least one of 
the parties adopting tl~is approach is acting counter to his or her 
~vishes and long-ten11 interests. The disqualification agreement 
solves the prisoner's dilemma because each party is free LO choose 

37 The prisoner's dilemma is described at greater lengtli in many books and 
articles Scc gc~rcmlb ROIIERT AXELIIOD, THL EVOLUTION O F ' C ~ ~ P E I ~ T I O N  (1984); 
Ronald I Gilson 6c Rol~ert H hfnookin, Dirj,uting 7'/rrougi6 Agotls, Coopcratio~, and 
Co11Jlic1 Bci,wuen Louycrs in Lztigolion, 94 COLUhl 1. REV 509 (1991) (using the 
"prisoner's dilemma" to explain a common problem in dispute settlement 
tl:rougli litigation) 

38 SceGilson k h,Inool;in, rzlpra note 37, at 514 n 15 (providing background 
on ~ l i c  origins of the "prisoiier's dilemma" problem) 

39 St!c id. at 51 4. 
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an attorney basedon their settlement slulls, lcnolving tl~ar. the other 
party is lbrced to seek counsel wit11 a similar focus and set of slulls. 

2. U~zde1-sta,7zdi?zg t11.c Need for tlic Disqualijication Agwenzc?zI 

Producing greater commitment, creating a safe and effective 
environment, and solving tlle prisoner's dilemma demonstrate the 
purpose of a disqualification agreement. Acquiring an 
understanding of the need for a disqualification provision is a 
major part of what Collaborative practitioners call a "paradigm 
shiftu40 that is needed to practice Collaborative Law effectively. This 
paradigm shift is described by Pauline Tesler as a process of 
retooling that is necessary fbr attorneys to shift from an adversarial 
to a collaborative mindset."' In her book, Tesler describes the shift 
as a transformation of both personal and professional norms: 

Each of the four dimensions of the paradigm shift 
includes both t l ~ e  inner and outer transformation- 
tra~xsformation of the lawyer's inner perceptions of who 
he or she is and what he or she is doing and 
transfbmation of the objective, visible behavior toward 

.I2 
the clients and professionals in tlle collaborative case. 
Attorneys who have not made this paradigm shift are likely to 

have difficulty understanding how clients can benefit fiorn givin( 
up their right to go to court. Removing the threat of court forces 
the attorney to rethink the entire settlement process and to 
develop new approaches which allow the client to create alte~native 
solutions. The three-year Canadian study showed that clients can 
achieve better colnmunication through the collaborative process, 
enabling "value-added benefits such as inole effective parental 
inv~lvement.'~ Proponents of Collaborative Law maintain that the 
paradigm shift created by the disqualificatioll agreemerlt is c-entral 
to these results." 

It is unpo~tant for clients to lulow whether the sencce being 
offered by an attorney is truly Collaborative Law or some other 
method of conflict resolution, so that the client can malte an 
informed decision about process c l ~ o i c e s . ~ ~ o r  tllis reason, 

40. ?ESLER, 111pra note 19. at 27 
41 Id. 
42 Id 
43. h ~ ~ c F ~ E ,  supranote 18, at 58-59 
44 See id at 3 9 4 0  
45. For purposes of creating a working definition, the word "Collabontive" is 

used here as a proper noun to describe a specific process, and not simply as an 



Collabora~ive prac~itiot~eis have held firm to the general principle 
that a case should not be described as a Collaborative La\%, case 
unless h e r e  is a written agreement 'that the attorneys are 
disqualified froin representing the clients in,court. Lack of clarity 
about this point can raise ethical concerns about whether the client 
truly understands the service that is being offered " 

B. Ollze? Comvlon Fealu,~es of Collaboratitie Law 

Mlhile Llle disqualification agreement is the central defining 
feature of Collaborative Law, other common features, best 
practices, and techniques used in h e  inodel make it a successful 
process. I11 many coinmunities, including Alinnesotl, best practices 
have evolved into a growing body of protocols to help Collaborative 
practitioners achieve success with the Collaborative method Those 
protocols, as well as settlement techniques, are discussed in de~ail 
later in this article. The purpose of this section is to identify the 
essential features generally present in Collaborative Law 

adjective One of aie inherent difficulties is tliat the word, "collaborative." as an 
adjective, can be used to describe the handling of many cases It is cornmon for 
family law attorneys who hear about Collaborative practice, to say, accurately in 
many cases, tllat they have al!<ays, "practiced collabnratively " But because the 
word Collaborative hay now become knol\fn around tlie world as designating a 
metllod of practicing involving tlle use of a disqualification agreement, it is 
important to disrinyish the use of "Collaborative" as a proper noun that. describes 
a particular method-one in rvliich tbere is a ivri.ritten rvitttdrawal agreement-f1-om 
the use of "collal~orative" as an adjective to describe an individual attorney's style 
of practice 

46 That is not to say tllat attorneys ivho use methocls similar to tllose used by 
Collaborative la~ylers should be discouraged from adopting these methods To 
the contrary, man), features of a Collaboradve case can be successfully used in 
other settlement models In Tact, there are some attorneys 1wllo ]lave attempted to 
adopt the "other features" of Coll;~bo~ative Law except the Uisqualiiication 
Agreemeni and have labeled this approach as "Cooperative 1.arv " S I : ~  LL.ande, s71firo 
note 33, a1 1323 n 20. Coopentive Law, l?o~vever, has not expanded as ~videly in 
use as tlie Collaborative L,a\\' model 

47 Tirere is no  true consensus in tlle Collaboralk'e community as to the exact 
number oicommon features or tire way tliat celtain features rvould be described 
As Collaborative Law grows, new features are evolving through shared kno~t~ledge 
of many of Ole "best practices" around the world The list of common features in 
this article was compiled by tlie auihors based on their manyyears of Collaborative 
practice and upon the infbrmation provided to tllem by Collaborative 
practitioners in various communilies 

14'hile these common features may contribute to the success of most 
Collaborative cases, none of these features is required in order for a case to be 
characterized as Collabora~ivc For- example, a couple who has essentially rrorl;ed 
out all of their issues may choose to remin Collaborative attorneys to simply review 
their agreement and draft tlle neccssaq documenu rvithou~ needing to engage in 
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I .  Ijozir-Way A4eetings 

Almost all of tlle communication behveeri the paities and 
attorneys involve use of "fbur-way  meeting^."'^ Many Collaborative 
cases i~lvolve four-way meetings between the clients and the 
coaches, ~vhile other professionals, such as child specialists and 
fi~lancial professionals, occasionally join the attorney/client "four- 
way" meetings or coach/client meetings. 

The fbur-way meetiilgs accommodate virtually all aspect.? of the 
case. The clients, wit11 the assistance of attorneys, outline the 
process and make commitments, identify ground rules and goals, 
exchange information, identify issues and options f o ~  resolution of 
issues, evaluate options and negotiate solutions, identify homeworlc 
and agendas for futwe meetings, review and finalize agreements, 
and take care of any other matter relating to the legal aspects of 
their case." 

While fbumay meetings are not unique to Collaborative cases, 
they differ from traditioilal four-way meetings both in tone and 
substance. The fbcus is on the clients and their needs, and the 
clients are encouraged to engage in the meetings and to be central 
to the negotiating process, if they are capable of doing so. Tlie 
attorneys are p~imarily respoilsible fbr managing the process an f 
creating a safe environment to allow the clients to resolve theii 
issues. This helps the clients gather and analyze infbrmation to 
understand and evaluate their. options. Although the attorneys are 
there to advocate for their clients, arguments and accusations are 
discarded in favor of more effective tools. 

2. Int~wst-Bored Resolution 

In Collaborative cases, the negotiation process is based on the 
"interest-based or "p~incipled ba~gaining" model used in most 
mediations. The concept of interest-based conflict resolution was 
first popularized by Roger Fisher and 14'illiam Ury in their 

significant discussions If this couple chooses to hire Collaborative attorneys and 
to have all participants sign a participation agreement, to alsoid the risk of "drifting 
to court," the case can clearly be defined as a Collaborative case even though none 
of the other common leatures of a Collaborative case ruere present 

48 I'EsLm, rufira note 19, at 8. Because this article is focusing on the role of 
attorneys, it will primarily address four-way n~eetings involving both clienrs and 
their attorneys 

49 Smgenemlly M'EBB 6c Ousw, ru#m note 8, at 149-88 (discussing the process 
and various features of four-way meetings) 



groundbreaking book;de~ting lo Y'C~,'~ and has been che subject of 
nu~nerous books and articles duliilg che past fifteen years. Iiltelest- 
based resolution, as used in Collaboratiie Law, is based on the 
coilcept chat clients are most likely to acl~ieve their best outcomes 
by focusing on their "big-picture" interests or goals, rather than 
siinply becoining entrenched in legal positions. 

The principle of inlerest-based bargaining is widely accepted 
as haviug particular value in fanlily law matters illvol\ing children, 
since man)I parents recognize tllat the importance of tlleiii c o m m o ~ ~  
iilterests outweigh their dZere11ces. Because interest-based 
bal-gaining is a process with wllich clients generally are not fan~iliar, 
~11e role of the Collaborative attorney involves helpi~lg clients 
develop sldlls in using this metllod as rvell as helping clients identi6 
their true interests and their best options." Tile attorney's success 
in assisting c l ie~~ts  in this regard is dependent on the attorney's 
develop~nent of these skills. A significa~lt part of the tlaining of 
Collaborative attorneys fbcuses 011 helping attorneys develop slulls 
in interest-based resolutions. 

Collaborative cases operate on a principle of uansparenc)~ in 
~vhich the participants agree that all i~liorrnation must be freely 
exchanged witl~out the need for formal discovery. Depositions, 
written inten-ogatories, and written requests for the production of 
documellts are discarded so that clients can use more direct and 
efficient methods. A participatior~ agreement is signed at the first 
ineeting, reluiring full disclosure of all relevailt facts throughou~ 
the process."' Because clients lu'low from the beginning tllal 
~~~i thholding information ~zrill end the process, delays in getting 
needed information are rare. All disclosures in Collaborative cases 
are subject to sworn aflinnation before the settlement agreement is 
finalized, so clients have the same protection as they would receive 
tl~rough sworn interrogatories. 

50 Rocell Flsl-ies 6-WlLLlAM UIIY, GETTING IOI'ES (?d ed  1991 ) 
51 Scc id 
52 The paiticipauon agreement sets forth tlie contractual p~.o\isions o l  tlie 

Collabontive representation including thc principles gove~ning the pr.ocess, :i 
commitment to resolve issues without judicial intewention, a requirement of rull 
disclosure, use of setilement incetings to resolve issues, use of neutral experts, a 
commitment to negotiate in good faiili, use of neutral experts, confidenlia~it~, and 
the disqualification provision , ~ , ! c ~ ~ ~ E B B & O U S I N ,  n~j,l.nnote 8, at 191-200 
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Another hallmark of Collaborative Law is that clients are 
encouraged LO take a more holistic approach in resolving family 
conflict. Divorce ofien illvolves complex emotional, financial, and 
child development issues, in addition to the legal issues. 
Consequently, in many Collaborati.i~e cases, clients are encouraged 
to add other professionals, such as mental health professionals, 
financial professionals, and child specialists to the "team" oi 
professionals who will assist them in resolving their issues.'"l~e 
degree to which non-legal professionals are used in a Collaborative 
case varies depending on the norms and protocols established in 
various comrrlunities as well as the p~eference of individual 
pr actitionels. 

5. Clienl Control of Outconza 

In Collaborative cases, the fbcus is on helping clients 
understand that they are ultimately responsible for the outcome of 
their case. In this capacity, the attorneys act as guides to assure that 
clients have the inf-ormation and undersranding needed to make 
decisions resulting in the best possible outcomes. While attorneys 
work to provide a safe envirol1mellt and to make sure clients ha( 
the factual and legal infbrlnation and other resources necessary to 
assist them in reaching their goals, attorneys are encouraged to let 
go of their desire to control the outcome of the cae,." 

C. Cltoicer for the Cliazt 

M%iIe thele are many Collaborative attorneys who practice 
solely in the area of Collaborati\~e Law, no one claims that 
Collaborative Practice is appropriate for all cases. Collaborative 
Law provides clients with an additional choice to help h e m  find 
the right solution fbr thei~. situation. FOI attorneys, it also provides 
an additional process that they can off'er clients in helping them 
achieve their besc possible outcomes. 

There is general col~sensus that Collaborative Law is effective, 
but it is uncertain where Collaborative Law fits in the contirluum of 
options available to clients." 011 one side of the continuum are tlle 

53,. Pauline H,. I'esler, Colluloratiuc Law a Nnu Paradigm for Diuorcc Lawyers, 5 
PsYclroi. PUB.POr'Y& L 967.918 n.25 (1999) 

51. Scc id at 979-80 
55,  Jacclueline I<ong & Jamie Olson, Diuorcc in ihc Cltild's Best bilercrl: 
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most i~lfbrrnal options, iricludillg couples TVIIO reach a resolution of 
all issues wid1 very little professional help On the opposite side of 
the conrinuum, a small percentage of cases proceed to a full trial. 
Traditional i~egotiations are generally placed on the litigation side 
of the continuum, even if tile issues are resolved prior to trial, 
because these cases generally involve some court i~lte~ventions, or 
at least the loonling threat of such involve&ent Despite ille rise of 
Alternative Dispute Resolution (ADR) methods, traditional 
negotiation is still the most widely used method of resolving cases 
in family courts."" 

The middle of the continuum is generally described as 
containing various Eornls of ADR methods, such as mediation and 
Collaborative Law Collaborative Law is unlike other ADR options 
because it redefines the attorneyss' role and does not l~ecessarily 
require the use of a neutral, even d10ug11 neutral professionals are 
often brougl~t into Collaborative cases. In addition, unlilte other 
ADR options, it is unlikely that a judge could direct the use of the 
Collaborative process. 'iVl~ile IIIOS~ ADR methods can be used as 
interventions uv11en cases have been filed in court and need to be 
directed on a settlement path, the negotiation of Collaborative 
cases typically occurs befo1.e the case has been filed with the court,." 

In some ~ ~ a y s ,  it may be easier to ullderstatld Collal~orarive L.aw 
as offering a separate "ADR operating systen~" rather than a place 
on a continuum. The disqualificatiol~ agreenlent removes the 

Al/m~alir~c Dir/mie Xctolulio,r. filc/ltodr for fi~.solui~ig Ct~.rlody Issues, 4 1-1~141 BJ 36, 43 
(2000). Closely xelated to tliis question is tlie determination of rvliicl? cases are 
best suited for Collaboiative Larv Opinions vary !uidely regarding tlie percentage 
of cases that can be successfully resolved tllrougli llle Collaborative process But 
d ~ e r c  is general agreement &]rat cliencs must be carefullg sct-eened to decernline 
tvhetlier they are riglit Tor Collaborative Law The screening or cases is a ccntral 
pair of niucl~ of Llie training that Collahorathre la~\ycrs must fakc 

56 Elizabelli I< Strickland, Comtnen~, P~rllirtg "Cou,~~c/or"Bacli ill /he L,(IWJC~'.S 
lob DacrijJlion 11'71y Afore .S;lalcs Should Aclo/)/ Collo6or.alivc Law Slalulcr, 84 N . C  L 
979, 986 (2006) It is 'ivorth noting tllat tile concept ol traditional negotiations has 
i ~ r  own continuum tiom cases that scctle \vith no real coljrl. inten,ention to those 
tlrat settle immediately before trial 

57 There are at least t11ree sitrtatiorls in \vliicli a judge could urgc o~ rlirec~ 
the use o l  Collaborative Law, altlrougli eacl~ of these situations is currcntly quite 
rare One situation could occur in rvllicli both parties are unrepresented and the 
judge informs them about Collaborative L.alv, and dlen they seck Collaborative 
attorneys Tlie second situation would be wilere one party is unrepresented arid 
the other party is represented by an attorney who is mined in Collaborative Lsw 
The third possibility rvuuld be xdiere both attorneys are trained in Collitbolative 
Larv, bul ior various reasons, at least one client xas unnilling to pursue the 
Collaborative option at tile outset of tlle case 
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participants from the. shadow of the coultroom and attempts to 
change the fbcus of the negotiation. The primary goal is to allow 
tile clients to malte as many decisions as possible on heir o m ,  
without tlle need for binding decisions or even third party 
recommendations. But ADR processes can be utilized in the 
Collaborative Law "ADR operating system," so long as  resolution is 
sought outside of the adversarial system. Parties w110 need more 
active facilitation are able to utilize neutral mediators, non-binding 
recommendations, neutral evaluations, or, on rare occasions, 
binding decisions. Thus, Collaborative Law does not simply 
operate as a separate choice on the ADR menu, but rather as an 
ADR settlement system that can be used in conjunction with other 
settlement tools. 

D Protocols oj Pracl?cc 292 Collalro?utivc L a w  

Lawyers representing clients in the traditional adversarial 
model have well-developed procedures and court rules in which to 
operate. These procedures and rules provide lawyers with a 
structure in which to plan strategies, anticipate counter-moves, and 
prosecute their case. In essence, t l ~ e  rules and procedures set the 
playing field for the adversarial battle Wit11 the birth of the 
Collaborative Law model came a vacuum of rules and procedures ( 

$8 
fbr lawyers to utilize in ~epresenting clients in Collaborative cases, 

By 1995, che Collaborative Law Institute of A4innesota created 
a Practice Manual containing an accepted brief definition of 
Collaborative Law, a short list of basic principles and guidelines, a 
short summary outline of t l ~ e  Collaborative Law process, and 
various Collaborative Law f ~ r m s . ~ '  But a coherent and thorough 
articulation of the process fiom beginning to end was missing. 
One expert noled that "[wlithout a thougl~tf'ul, well-developed 
process framework, h e  application of the process is likely to be a 
random series of hits and misses of the promised benefits."" The 
term "~rotocols" was adopted to describe the process and 
subs~ancive frameworlt of the Collaborative Law movement" This 
term helped distinguish the Collaborative Law fralnework from the 

58 Chio Rose. Protocols and the Collaborauve Law Model I (Oct. 1,  2002) 

file with the Collaborative Law Insuulte o f  Minnesok?) 
60 Rose, rn~pi-(A note 58, at 1 
61 Scc id a( 2 
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rules and procedures of.Ge adversarial n~odel. '~ 
In 2004, Minnesota Gnon the first Collaborative Law 

6 5  . 
comlnunities to prepare protocols. This section describes the 
protocols of practice for layers  who practice in Minnesota. 
Protocols of practice for mental heal& coaches, final~cial 
professsionals, and mediators wol-king in a Collaborative case or 
with Collaborative law).ers have also been developed in Minnesota." 

I .  ProrocoL~ o/Pr.aclice for Lawyax 

T l ~ e  Collabo~zltive Law Inrtilule ~jotocols69 were drafted to sen'e as 
a roadmap for  lawyers through llxe Collaborative process to 
facilitate coi~sistency in practice among professio~als* Adherence 
to the protocols is recoln~nended but not required, and the 
protocols are to be interpreted and used flexibly in ligl~t of tlxe 

67 circumstances of each particular case 
As discussed below, the protocols address the three broad 

stages of a Collaborati\~e case: beginning the process, conducting 
four-way meetings, and concluding the process. The protocols also 
identify attorneys' ongoing responsibilities during Collaborative 

62 Id 
63 Two ot l~er  communities had developed or  rvere in the process of 

developing protocols of practice Tor lawyers: The Collaborative L.arv institute of' 
Texas and t l ~ e  Association of Collaboradve l.ar\yers o i  Medicine Hat, Nberta, 
Canada. Several Collaborative co%nmunitics had fonns, retainers, and various 
docurneou identiffing principles of the Collaborative process tlmi did not rise to 
tlie level ofmore formal protocols of practice 

6 4  Sce su/)ru. Par t IVB 4 
65 Collaborative Larv Institute of h4innesota, Collabo~atiee Law Institute 

Protocols (2005) [he~einaftcr Minnesota Collaborative Larv Institute Protocols] 
(on file with the Collaborative Law Institute of hdinnesokl) 

66 Id at 1. Tile Association of Collaborative La~\yen of Medicine Hat, 
Alberta, Canada appears to have been interested in consistency in Collaborative 
Law practice Set Guidelines lor the Associatio~l of Collaborative La~vyers 
(h,ledicioe I-lat) (2005) (onpublished document inc l~~ded in materials Srom rhc 
International Academy of Collabo~~tise Profession;~ls 2003 Annual Networking 
Forum) The int~odnction lo the Association's Gui~tcl(clbicr /or i l~c  Arrodolior~ of 
Collohomtiuc Lawjers sates that the purpose of d ~ e  Guidelines is to ensure that all 
clients receive Ole same inlormalion about the Collaborative L.3.1~ process and that 
all member lar\yers Snllorv the same steps ~lrrough tlie Cnllaliuntive Law process 
I d  The Guidelines outline t l ~ e  Collaborative process step by step in contrast, the 
Collaborative L.ar\' Institute of Texas' 1"mlocolr o/ Pmctice for Calluburaliue Fa?,~ily 
Lowfen  are cuuclied as rules, principles, and broader descriptions of best practice 
See Protocols of Practice Tor Collaborative Family Lawyers, Cormally approved by 
the Board of Trustees, Coliaboratise L.a1\8 Institute of Texas, Inc (2005) 
(unpubiislled document on file rvith the Collaborative Larr Instimte olTexas) 

61  h,linnesota Collabo~-atisc Laxv Institutc Protocols, rupo note 65, at 1 
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cases, including~+e attorney-client relationship, and termination of 
Lt~e process psior to complete settlement 

a. Beginning the P,.ocesr 

The Collaborative process commences with the establishment 
of the attorney-client relationsl~ip at an initial interview wid1 the 
client.68 Collaborative attorneys are advised to inform clients of ail 
process options available to them." If a client chooses 
Collaborative Law, la~vyels are to ask clients at the ourset for 
voluntary compliance with the restraining provisions in the 
summons used to commence family law inatteIs in the adversarial 
model70 

Prior to a first meeting wit11 the other party, a lawyer should 
prepare his or her client for the meeting.7' The protocols suggest 
that lawyers: (1) review the participation agreement7' with the 
client, (2 )  explain how lawyers and clients are expected to act in 
the process, (3) explore the client's goals, interests, needs, fears, 
priorities, and motivations, (4) douns~l  the client on how issues 
may be presented at a bur-way meeting, and (5) assess the value of 
including other professionals on the team, such as mental health 
and fiancial professionals and  mediator^.^!' To fully utilize tll* 

interest-based negotiating process, la14yers should also explain t( 
impoience of refraining from developing solutions on disputed 
issues until the later stages of the process.7' 

An additiollal component of this beginning stage is the 
establishment o f a  collaborative relationship behveen the attorneys. 
The protocols suggest that lawyers meet or talk by telephone prior 
ro a first bur-way meeting "[tlo introduce themselves to one 
another and establish a tone for a good worlcing professional 
re la t i~nshi~ ."~ '  The lawyers agree to full disclosure and begin 

68 Id 
69 Id. It is suggested d ~ a t  l aye r s  ask appropriate questions to preliminarily 

asscss whether the client or  other party has a hidden agenda, whether the client 
has concerns about the other party's honesty, rvlled~cr either party is seeking to 
use the process to gain an unfair advantage, tvhetber either- party bas a mental 
health or chemical dependency problem, and whether- there is a bistory of 
physical violence or emotional abuse 111 at 3. 

70 S e c M m ~  Swr. 518.091, sui>div. I (2006) 
71 Minnesota Collaborative LZAIV Institute Protocols, rutIra note 65, at 4-5 
72 See sf~pra text accompanying note 52 
'73 Minnesota Collaborative Larv Institute Protocols, rupru note 65, at 4-5 
74 Id at 5 
75 Id at 6 
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discussing each client's. emotional issues, process needs and 
leaining styles, immediate issues, issues not in dispute, and h e  

76 . agenda for the first foul-way meeting 

Tile first four-wa)' meeting creates an important foundation for 
the Collaborati~~e Law pprcess and is given particula emphasis in 
the protocols. The protocols suggest. that lawyers establish rapport 
among all four participants at Ole outset 01 the meeting, discuss the 
participation agreement, and obtain a commitinent from the 

77 
clients to proceed collaboratively. Layers  are advised to discuss 
rules of coinmu~ication with clients to serve as process anchor 

Finally, lawyers are to outline the "interest based 
negotiating roadlnap" t l~a t  will serve as a broad guide for 
subsequent n ~ e e t i n ~ s . ~ "  

Once this foundational work is laid, a joint petition for 
dissolution of marriage is often reviewed and signed in order- to 
formally conllnence the legal case." Clienls' concerns are then 
identified, and any pressing issues are addressed by temporary 

81 
agreements. Before the close of the meeting, lawyers identif~l 
documents to exchange and ask the clients to &~rm the 
coinrnitn~ent to fully and 11onesO)t disclose informatioll whether or 
not requested." Tile agenda and time for the next meeting is 
establisl~ed.~" 

Subsequent four-way meetings are addressed in the Minnesota 
protocols in terms of four areas of importance: identification and 
resolution of issues, inanagement of meetings, communication, 
and transparency of the 

76 Id at 6-7 
77 11ia t8  
78 Id, 
79 Id at 8-9 
80 See MINN GEN. R PI7AC 30201(b)(I) (2007), available or http:// 

\\?v!v courts swte.mn us/docu1nents/O/P111,lic/Rules/GIW-Tit-IV-2-6-07 pdC 
("[Divorce] Ip]roceedings shall be deemed conimenced ~uliiin botli parties have 
signed Lhe verified petition ") 

81 The protocols propose that temporary issues be defined as narrolvly as 
possible and ihat an interest-based negotiating rramework be used Minnesoia 
Collaborative La!,, Ins~ i tu~e  P~otocols, ncjlru note 65, at 9 

82. Id 
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i. . 1dc~z~ij7catio~z and Resolu~ion o f l ~ r u e s  

Protocols concerning identification and resolution of issues 
are based on the interest-based negotiation or principled 

85 
negotiation model. The Minnesota protocols break this model 
down into the following areas: identification of goals and interests, 
fact gathering, development and evaluation of options, and 
negotiating a settle~nent.~" 

The protocols concerning identification of goals and interests 
indicate four equally important responsibilities of Collaborative 
lawyers: (1) to assist their own client with eff'ectively 
communicating the client's olnl concerns, needs, motivations, 
goals, and intentions, (2) to assist their own client with 
understanding the other party's concerns, needs, motivations, 
goals, and intentions, (3) to work with both parties to identify 
concerns, interests, and goals the parties have in common, and 
(4) to work 146th both parties to differentiate between bargaining 

87 
positions and fundamental interests. 

The protocols pertaining to the fact-gathering stage set forth a 
responsibility for ongoing full disclosure of income, assets, and 
debts." 111 the event of' a misunderslanding or mistalce, all 
participants axe u n d e ~  a duty to pr.ovide cor-rect information if i 
would affect a decision dei ther  party.n' 1 

Option development should be a wide-open process. Lawyers 
should assist parties in identifjing all possible options without. 
regard LO the probability that any pal ticular option will be the basis 
for a solution."' once  a full spectrum of options has been 
generated, each sllould be evaluated in terms of' how well it meets 
each client's goals, whether the option is realistically achievable, 
and whether the option would be acceptable to the court." In the 
negotiation phase, lawyers evaluate these options to determine how 
to meel both parties' interests and goals and produce the best 

85 Src rufjl-a Part N B  2 Set ako Fis1.i~~ & URY, suj)ra note 50, at 10. Fisher 
and Ury's principled negotiation model has lbur basic points: "People: Separate 
Ihe people [,om the problem; Interests: Focus on interests, not positions; Options: 
Generate a variety o[ possibilities hefore deciding ivliat to do; Criteria: Insist that 
the result be based on some objective standard." I d  at 10-11 

86 lvlinnesota Collal>orative Law Institute Protocols, rui~ra note 65, at 10-1 1. 
87. Id at  10, This worlc is often done at the first fbur-ivay meeting if time 

permits. 
88 i d  
89 Id at 10-1 1 
90 Id at 11 
91 Id 
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outcome for both parties i n d  my children of t l ~ e  marriage " 

The Minnesota protocols provide guidance to lawyers for 
managing four-way ineetings to help avoid anxiety and conflict and 
build client competency, confidence, and success in negotiatio~~s~" 
Included in these protocols are suggestiolls for structuring 
meetings, such as: agreeing to an agenda in advance of each 
meeting; refraining from bringing an issue to a meeting that is not 
on the agenda; and at~ellding to the pace, tone, and sequence of 
matters discussed at meetings." Lawyers are encouraged to model 
the use of problem-solring slcills, normalize the fact h a t  
disagreements occur, and highlight the civilit)! and grace of 
others." After each meeting, la\q~ers are to address concerns about 
the pxe~ious meeting and e~~aluate \vhat they could do to iinprove 
the efficiency and effectiveness of the next meeting."! 

The protocols present a list of. possible ways for breaking 
through an impasse, including: referring clients to coaches, 
financial p~ofessionals, child specialists, or other appropriate 
professionals; bringing in a mediator; obtaining an ea11y neutral 
evaluation; using arbitration; and obtaining the opinioil of another 
attorney." 

Collaborative lalzyers must facilitate effective coinmunication. 
The Atinnesota protocols sug5est ways la~qrers can work 1vicl1 clients 
to improve communication." Lawyers are to listen actively, use 
clear, neutral language in spealting and writing, avoid assessment of 
blame, listen lo criticisill non-defensively, never threaten to 
terminate ihe Collaborative process, avoid use of pressure or 
thr,eats, and n~oclel a coinn~itment to honesty, dignified behavior, 
and mutual lespect '' 

Laivyers can assisl bo1.h parties rvith effective communication 
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by p~oviding eaci; with the t h e  needed to describe theil respective 
needs, motivations, intentions, and goals, while accommodating 
the learning styles100 of each palty and encouragin both parties to 
respect the other's expressions and learning style. I#  

iv Transpalencjl of the Process 

The protocols suggest that lawyers and clients should be 
honest and candid about what each is doing and NO 
participant sllould have a hidden agenda, engage in secret tactical 
maneuvering, or take advantage of misunderstandings or mistakes 

103 of any other participant. All complaints a1.e to be ex iessed 
promptly and apologies offered publicly if appropriate. 18' hy 

concerns about any aspect of the Collaborative process should be 
voiced openly and directly.'05 

c. Co~zcludi~i~g the Procer r 

The last four-way meeting-like the first-is given special 
attention in the protocols. It gives the opportunity to affirm 
accomplishments and slcills learned while signifying the end of an 
intimate relationship. The protocols suggest that lawyers are to: 
acknowledge acts of generosity, grace, and growtl~ that  occur^ c( during the process, express appleciation to all participants for the11 
contributions, remind clients of t l ~ e  problenl-solving slcills they 
have acquired, and review the important points of settlement and 

106 the accomplishments they represent. Lawyers are advised to also 
agree upon who will draft the necessary doc~ments . '~ '  Lastly, they 
should debrief with one another to evaluate what went well, what 
did not go well, and ~11at types of improvements could be made.los 

100 Learning styles are generally reierred lo as "process nccds" in the 
pro~ocols. Scc ~d 

101 Irlat13-14 
102 id at 14 
103 Id, 
104 id at15 
105 Id. 



d Ea,i-ly Ter~~ziriatzoil o j  the Colla,bo>.ative Procer r and Fulure 
Adversarial Atutters . . 

If a client refuses to abide by the terms of the participation 
agreement such that the integrity of tile 'Collaborative process 
-c\.uuld be compromised, the Minnesota protocols state that the 
Collaborative larrye~ must 'i\lithdraw from representation without 
providing a reasoll to the other lawyer or client for the basis of the 
~vitt~drawal."" U a case does not settle in the Collaborative process, 
the protocols provide that both attorneys on tile case must 
withdraw fiom further rrprese~~tation of their respective c~ients ."~ 
Lawyers are to assist clients with making an orderly wansition to 
new counsel."' Tiley may not represeilt their clients in any 
subsequent adversarial proceeding against the other party I I P  

Because protocols fbr Collaborative lalzyers are quite new, it is 
too early to formally ascertain the effect protocols in general have 
had on the practice of Collaborative Law. Nonetlleless, in 
Minnesota, protocols of practice for lawyers have played a 
significant role in defining the procedures follo\c~ed in 
Collaborative cases, in briilging about some uniformity of practice, 
and increasing law)lers' ~~<llingness to use the model."!' 

2. Prolocolr of Practice for Meizlal I-Iealtl, Proferrioizalr a.7l.d 
Fi?z,mzcial Pi-ofe.rrioizuls 

IYit11 the g~owth of Collaborative Divorce and the 

109 id 
110 If one client simply replaces his or he! original Collaborative lawyer stitti 

anotllcr Collaborative l aye r ,  sucli substitution of counsel does not terminate t l ~  
Collaborative process Id 

I l l  id. 
112 i d  
113 Norma Levine Tmsch and Harry L. Tilidall, hoard members of the 

Collaborative Law Institute of' Texas, and Mark Otis, chair of the mental healtl~ 
subcommittee o i  die Collaborati~'c Laru Institute of Texas, state tliat in Texas, 
"[tlhe experience of Texas collaborative lavycrs has been that die protocols Ilave 
~aised the level of collaborative practice in the s ~ l t e  Collaborative professionals 
refer to lllem as a guide ~uhenever questions of cLhics o~. ,proccdurc arise and 
praise the guidance tliat they &ord As ~vritten, tl~eg ba\ldprovided a common 
language for communication benaeen mezilbers of diiferent pracuce groups and 
between lawyers in far-flung communities " Norma Levinc T~uscll el 01,  The Need 
fbr Protocols of Praclice, at 31 (2006) (unpublished material included in [lie 
International Academy of Collabowtive Professionals '7111 Annual Net~vorl<ing and 
Education Forum booklet, TNUNG CoLL,\eoRArnxi PIII\CIICE ro IIIE NEXT LEVEL: 
THE Chla AND FEEDJNG OFA REVOLUTION, on file With tile international Academy of 
Collaborative P~ofessionals) 



interdisciplinary model of Collaborative Practice, the development 
of protocols of pr'actite- for other professionals has become 
increasingly important. The Collaborative Law Institute of 
Minnesota created ProtocoLs fol- Afelcnial Hcaltl~ Coacl~es and P?otocokfi~ 
Financial P,-ofes.rionaO. both of \vhicll were approved by the 
Collaborative Law Institute Board of Directors in December 2005."" 

Bolh sets of protocols include sections concerning: the 
trainillg and licerisure of the p~ofessionals; a detailed description of 
the role of the professionals; implementation by the professionals 
of Collaborative prillciples such as full disclosure alld transparency 
of the process; communication among professionals and with 
clients; confidentiality; the need to withdraw in certain 
circumstances; and co~ltinuation of services Ibllowing the end of 
the Collabo~ative process. 

The Minnesota protocols for mental health coaches also 
provide a detailed roadmap for utilizing a coach-both in the two- 
coach and one-coach models-including pvovisions regarding: the 
first meeting between a coach and client; the first communication 
between the two coaclles in the two-coach model; the coach's 
preparation of clients for the first foul--way meeting; the first four- 
way meeting; the coaches' debriefing wit11 one another in the two- 
coach model after four-way meetings; debriefing with clients( 
following meetings wit11 both clients; coaches' comn~uilication with 
Collaborative lawyers and other professiotlals; and subsequent bur-  
way meetings between the coach or coaches and clients."" 

The Minnesota protocols fbr financial professionals provide 
for the retention of a financial professional by one party 01 by both 

116 parties. In the former case, Collabo~ative Practice principles still 

114 Scc Collaborative Law Institute of Minnesota, Protocols fbr Mental l-iealtll 
Coaches (2006) [hereinafter Protocols for Mental I-fealth Coaches] (on file ~vitli 
the Collabolative Law lnsdtute of Minnesota); Collaborative Law Institute of 
Minnesota, Protocols for Financial Professionals (2006) [hereinafter Protocols Lbr 
Financial Prof'essionals] (on file with the Collaborative lnstitute of 
h4innesota) ' X e  Collaborative Law Institute of h4innesnta is finalizing protocols 
for child specialisLz which are anticipated to be approved by Ole board of directors 
by early summer 2007 

115 SceProtocols for Mental Health Coaches, .supla note 114, at 10-15 
116 See Protocols for Financial Professionals, rupm note 114, at 3 C/ 

Collabontive Law Institute of' Texas, l nc ,  Protocols of Practice for Collaborative 
Financial Professionals 6, 10 (2006) (on file with the Collaborative Law lnstitute of 
Texas, provisionally accepted by the Collaborative L.arv Institute ol Texas Board of 
Trustees) (staring that a financial professional is defined as "a neutral advisor" rvho 
is "engaged in a collaborative law matter with the expectation that [he or she will] 
senae the interests of both clients . ") 
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apply to the \volk of the Gllancial plofessio~~al ' I 7  

3. Protocols of Pmcliccjbr Alediato~s and ~ol~abo ,n t iue~a ,w) los  
T4'orltilzg Together 

The Collaborative Law process was born out of the mediation 
model.""e~~ce inany similarities behrreen tile processes exist 
Both processes are client-centered, based on transparency, full 
disclosure, confidentiality, client self-determination, and the 
resolution of issues out of court. Both processes occur in an 
environment designed to provide a sense of sai'et~?, 1r.hic11 is 
conducive to settlement discussions, w11ile utilizing an interest- 
based negotiation framewoik for dispute resolution. 

Despite tile close relationship of t11e huo models, tension has 
existed between the mediation and Collaborative Law communities 
across the United States and Canada. This tension may be partly 
due to the fear that there are too few cases to go around."' One 
expert attributes the tension to the fenfor uirh wl~ich Collaborative 
Law lawyers speak about Collaboratioe Law, implyin that it is 5" superior to mediation in both process and results Recent 

121 attention has been given to discussil~g the tension openly, 

117 The Minnesow Protocols foi Financial Proiessionals provide: 
I The Financial Professional \$rill have a family systems perspective and 
1vi1l inform the Client of this perspective at the time the Financial 
Professional is rewined 
2 Transparency-ilic party hiring the Financial Professional does not 
need the consent of the other party, but must disclose the retention or 
the Financial Professional and the terms of engagement/pnrpose of tlie 
retention. 
3 Full disclosure-the Financial Prol'essional will assist the Client in 
cornp1)ing with this ~equirement. 

Protocols for Financial Professionals, rtipro note I 14, at 5 
118 Scc Stu \\'ebb, Colla6A~lc&lios, F ~ h i  MZDlhTlON NEWS, S~nnmer  2003, at -1 

\dJebb slated: 
The idea of collabo~atise lars rva~ born out of a realization illat 
(1) litigation is not the ansrvel; (2) mediation is endowed wit11 proccsscs 
that work; and ( 3 )  I !ranted to function as a Canlily l a ~ q e r  worlr.ing with 
the mediation model rvhilc avoiding tile litigation trap Voils! 
Collaborative Law1 I have now been practicing this exclusi\~ely for alnlost 
14 yeals So, tire collaborative lacv internal processes \\,ere born out o l  
mediation processes 

Id 
119 Secid 
1 2 0  Pauline H Tesler, 11fc~Iiutors & Collu6oratiuc Lawyers 7'ltc Top Fiur IVnjr tho1 

Afcdinlors and Cnl2nlornliu6 Lowyos Co71 I,lrorl; 7bgthcr in ilemyil Clic,~fr, 
COLWOR4InE RE\', Fall 2002, at 12. 

121 On September 19, 2006, the Collaborative Law Institute ol' Minnesota 
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identifying the benefits both procisses can have for clients, and 
articulating the enhanckd benefit that may come fi.om using both 
processes in a single case."' 

The Collaborative Law Institute of Minnesota recently 
completed protocols of practice for Collaborative lawyers and 
mediators working together on ca~es.''~ The protocols outline 
similarities in the roles of mediators and lawyers and highlight how 
the roles are complementary to one ano ther . ' ' ~hey  idenufy skills 
common to both professionals and skills more prevalent in one 
professional than the other.""fhe protocols then desc~ibe the 
process fbr a case that starts in mediation and utilizes Collaborative 
lawyers, and the process for a case that starts in Lhe Collaborative 
Law model and utilizes a rnediat~r.'~%aslly, tlle protocols address 
the alternative roles a mediator may serve in a Collaborative case, 
such as consultant or case manager.Iz7 

. Tlzc Art of Collaborative Law Praclzce 

Proponents of the Collaborative Law model espouse that this 
process is not just about providing another means fbr reaching 
agreement outside the court system It is about developing deep 
resolution of the disputed issues, with the possibility that partie- 
may acquire a sense of peace and healing as they move forwar 

128 
b 

with their lives. To achieve such eff'ects, the practice of 

held a dialogue fbr mediators and Collaborative professionals on the topic: 
Ex/,loring Cao/malion and Conrl,elitio~l Belwccn ~ol~aboratiue Anon~eys and Mcdiators- 
Can ?htw Bc A Slrnred I'irio,~? Sc!e ah0 Chip Rose, Crealiirc Solution: Cotnf~ared lo 
Rqt'mt?, Fm MEDIAITON NEW'S, 10 (Fall 2005); 'Tesler, rupra note 120, at 12-14; 
Webb, supra note 118, a t 4 5 ;  M A C F A ~ E ,  rul~ra note 18, at 71-76 

122. Se~lesler ,  rupranote 120, at 12-1% Webb, sujjranote 118, at 4 5 .  
123 See Collaborative Laxv Institute of Minnesota, Protocols for Mediators and 

Collaborative Lawyers Working Together (2006) (on file with the Collaborative 
Law Institute of Minnesota) The authors are not aware of any other protocols of 
practice dealing with Collaborative l aye r s  and mediators working together 

124 Id at 2 4 , .  
125 Id at 4-6. 
126 Id at 13-17 
127 Id, at 17-19 
128 I'he notion 01 finding deep peace through the Collaborative process was 

the focus of a speech by Pauline H Tesler at the 2005 International Academy of 
Collaborative Professionals annual forum See ~ ~ ~ ' T E S L E R  & TI-IO~LPSON, ruijra note 
16, at 1-2. Attainment of peace and healing, or  benefits similar thereto, has also 
been discussed in the context of mediation Sce, cg, ROBERIA BARUCI-I Bus13 & 
JOSEPH P FOLGER, IRE PRO~USE OF MEDIAIION: 'IRE TRN\ISFOT~~~\IM APPROACH 1.0 
COWLICI (2005); 1e~~fi11.1 CLOIE, 11.1~ CROSSROADS OF CONFLICI: A JOURNEY i m  
THE H m 1  OF DISI'UI RESOLUIION (2006); DAVID I - l o~mw & DANIEL BOWLING, 



20071 COLLAE3ORATIVE LAW: A USEFUL, TOOL 999 

Collaborative Larv 1nust.move beyond the use of the u~creasingly 
well-developed body of kliouvledge regarding suucture and 
methodology. It must incorporate particular theories, slulls, and 
techniques, the intuitive integratioil of ~crhich enables a 
Collaborative professional to rise to a level of artistry. 

Artistry has been described as "an exercise of intelligence, a 
kind of lcnowing, though different ill crucial respects from our 
standard model of professional Icno~vledge. It is not inherently 

,,I29 mysterious; it is rigorous in its own terins . , . . Arljshy relies on a 
solid foundation of skills, techniques, knolz~lledge of sul?ject matter, 
and understanding of the theory behind the skills and 
techniques-~r4Lh ultilnately an ability to integrate all of these at a 
moment of inleiaction into practical strategies.'s0 

The understanding and articulation of the art of practicing 
Collaborative Law is still i11 its infancy. This section will explore hvo 
broad areas that are germane to talung Collaborative Larv to a 
bigher level: (I) utilization of the Collaborative process to realize 
ils inherent healing potential, and (2) managing the cognitions of 
parties in Collaborative cases to facilitate a sense of peace and 
healing.'" This section 1YiU also seive as an initial illumination of 
skulls and theories that are critical to the development of artistry. 
Further efforls beyoid this article will be needed to delineate more 
specific skills, reflective practices, and the theory underpinning 
each that ~zill enable the practitioner to develop true artistry in the 
practice of Collaborative Law 

I .  Ulilizatiorz ofthe Collabo~a~iueP~-ocers to Realize It.$ I??,here7.rt 
Heali~zg Polc77,tial 

The Collaboi-ative process ilseli contains an inherent healing 

BlUNGING PEACE INTO I l l E  ROOhl (2003) The Collaborative Larv Institute of 
Minnrsoo incorporated the notion oi healing into its vision statement: 
"Transforming Canlily dispute resolution into a healing process through 
collaborative practices " The Collabor;~tive L,aa lnstitt~te of Minnesota: About Us, 
hap://\ur~~\~.collahorati\~ela~\' arg/indes cim/lturl/ol~j=aboutUs/aboutUs cfm (last 
visited Mar 3, 2007) 

129 MICH45L D LWG & ALISON T,1YL,Olt, n l E  hhl ; lNG OF A MEDLATOI~, 
DEVEL.OI'R.IG AII~ISTRY I N  PILZCTICE 9 (2000) (citing DONALD A SCHON, THE 
R ~ r i ~ c r n ~  PRA~l I lONEl l  13 (198'7)) 

130 Scc id 
131 This is not to say that every Collaborative case is one in tuhiclt Ole parties 

are interested in deep resolution, peace, or healing, or one ahere tllese nlay 
realistically be attiined This section pertains to those cases ruhere such resolution 
is desired 
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potential AlLhough clients' personal qualities and commilment LO 

the process are important components in Collaborative cases, the 
altistry of Collaborative practitioneis in using che process will 
flequencly bling out or accentuate this healing potential '" 

Clients commonly have goals, interests, and needs with respect 
to extxinsic matters such as fiailces or parenting. These are the 
common concerns of family law lawyers in the adversarial model 
along with a focus on extrinsic rights and power. But family law 
clients may also struggle with sustaining relationships and deeply 
held values, hopes, and priorities in life. Some Collaborative 
experts characterize clients' inner world of hopes, fears, beliefs, 
ethics, personal integrity, and sense of connectedness to other 
people as their "inner estate" or  "relational e~tate.""~ The 
importance of dealing with ihese "estates" as part of a healing 
dispute resolution process is also elnphasized in the related field of 
transfbrmative mediation. 

Experts in this field note that "conflict as a social phenometlon 
is not only, or primarily, about rights, interests, or power. 
Although it implicates all of tl~ose things, conflict is also, and most 

132. It is beyond the scope of this section and this article to discuss the art of 
and techniques fbr assisting parties \vho are particularly hostile and difficult, or to 
discuss tlie handling of domestic abuse cases in die Co1i;~bolative process 
Nonetheless, tile comments in this section certainly can be applied to d ~ e  
foregoing situations Pauline 'Tesler first incorporated the ideas expressed in this 
section to the practice of Collaborative Law, and the Collaborative Law movement 
is grateful to her enormous convibution to the practice in this regard 

133 'TESLER &THOMPSON, snprn note 16, at 9 2  Tesler firsr articulated the idea 
of a "selational estatc" in her first book, Collaboratiuc Lniu: Achieuing. E//cctivc 
Rcrolntion. in Uivorrc IVithout Litigation: 

The invisible estate valued and preserved by collaborative lawyers 
includes: rclationsliips with members of the spouse's extended 
family . ; tlie weh of friendships shared hy botli spouses; Ihe ability of 
the spouses to co-parent eKectively after the divorce; the ability of die 
c l i e n ~ ~  to meet comfortably in the future a t  major life passages such as 
births, christenings, graduations, bar miwahs, marriages, and deaths; the 
ability of each client to look hack on llis or her otm conduct during die 
divorce with comfort, seif'respect, and a sense of dignity; the preservation 
for each spouse of the integrity that comes f ~ o m  valuing wvllat was positive 
in tile marriage and is equivalent to valuing an important chapter in 
one's orvn lifi. history; the ahilig of each client to feel that Ire 01- she 
behaved consistently wit11 deeply held religious and ethical values in 
moving throng11 the divorce passage. 

TESLER, sufna note 19, at 80 
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importantly, about peoples: interaction with one another as human 
beings."'" h o t h e r  view similal-ly emphasizes tile potential irnpact 
of conflict on the inner estate: "rhe real purpose of conflict is, has 
always been, and can only be to reveal \vl~at spnds in the way of our 
learning and growth, our developmei~t of character, and our 
capacity for empathy and honesty, integrity and intimacy, caring 
and ~om~ass ion." '~"  

The process of gaining insight into clients' "inner" and 
"relational estates" and extainsic interests can involve considerable 
1uork benveen the Collaborative l a ~ y e r  and/or coach and client. 
Each of the client's stated goals and interests may need to be 
tlioroughly examined to explore the reasons for each, and uncover 
deeply held values, hopes, and priorities. This illumination of 
"inner" and "relational estates" and real ext~.insic interests through 
the Collaborative process is the foundation for deep conflict 
resolution. 

O Fact Gathcn'ng 

A lteg component to the fact-gathering phase of the interest- 
based negotiating model is consensus building. It is necessaly not 
only with respect to all relelrant facts of a case, but also ~viilh respect 
to each client's expressed hopes, values, and priorities or "inner" or 
"relational eslate." It is important to distinguish consensus 
building from reaclting an agreement. Agreements on ultimate 
issues come later in the process. Consensus, on t l ~ e  ol l~er  hand, is 
achieved when each party fully understands and accepts as 
legitimate the goals, interesb, deeply held values, hopes, and 
priorities of the other parl)', as \veil as each party's view of the 
extrinsic lac&, wilether or not they agree wit11 them. 

An important product of consensus building is the 
iclentification of shared values and priorities a(. a level deeper than 
the level at which a dispute is occurring. For example, upon 
furtller reflection and refinement, parties disputing which scllool 
their son sl~ould attend may recognize chat they both value having 
their child in an environment where he will receive a great deal of 
individual attention and can readily develop relationships., \,t%ile 
consensus on this shared value may not resolve d ~ e  issue, i~ will be 
imporcant in analyzing the options and deepening the resolutio~l 
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reached. Furtller, even when deeply held values, hopes, and 
prio~ities are not silakd between parties, each party's full 
ullderstanding of t11e other's values; hopes, and priorities brings 
about a healing quality to the process. .Collaboratire professionals 
can bring out this healing potential by working with parties to 
develop and to recognize the consensus that has occurred. 

c Broi?zsto?,tning, A?zabzzng Options, and Discussing 
Solulions 

I~lventirlg options for mutual gain is the third basic srep in the 
interest-based negotiation framework used in the Collaborative 
model."'"his stage of' the Collaborative process is charactelized 
particularly by a fbcus on the future. A degree of healing can arise 
during this stage by the creation of a space for parties to dream 
about tlleir futures. Dreams, together with the hope that comes 
out of l e a n i n g ,  coiltribute to the creativity of the parties as well. 
While no process can turn bad situations into good ones, the 
opportunity fbr each party to visualize, focus on, and plan for their 
future can co~ltribute to deepened resolution and a quality of 
healing. 

Once brainstorming is complete, Collaborative professionals 
must assist the parties in analyzing the options generated in terms ( 
of bod1 parties' goals, interests, values, hopes, and priorities. AL 
this stage there may be a recognition of a need to "peel tlte onion" 
further and deepen the level at which disputed issues are analyzed. 
Stages of the interest-based negotiating model should remain fluid 
to permit revisiting and clarifjing previously laid groundwork. 

d. Ulrlzzmg Oll~o. Pro/RFszo7zals in Collaboratiue Cases and 
Deueloping Teamworl~ 

Implicit in tlle ef[ective use of interest-based negotiatio~l are 
matters of riming, pacing, and utilization, when necessary, of other 
professionals to accomplish the goals of each stage of the process. 
The thorough identification of one party's goals, interests, values, 
hopes, and priorities may talce much longer than a similar 
identification by the other party. Or, the attainment of real 

136 Scc F~SIJER & URY, ~ufira note 50, at 60-80 'Ihis stage requires. 
(1) separating the invention of options from tile act of judging them, 
(2) broadening identified options rather than focusing on a single answer, 
(3)  looidng for  mutual gains, and (4) discerning ways to make the decisron of tlie 
o t i~e r  side ea5y 
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consensus benveen the par.ties as to their extrinsic and intrinsic and 
deeply held values may take -a sigi15cant amount of .i*ork. The 
development of the financial facts, facts~elated to parenting, and 
other facts of the case may be complex or beyond the 
understanding of one or both parties. One or both parties may 
also liave significant dEc~~lty in letting go of the past, identitjting 
dreams, and acquiring the future focus necessary for productive 
braillstormillg sessions. 

Client differences in enlotio~lal readiness for divorce and sell- 
awareness can often best be addressed by utilizing mental health 
prokssionals with significant training and expel-ience. Mental 
health professionals serving as coaches assist clients with 
understanding and functioning in their falnily system, identirjing 
their goals, i~iterests, valt~es, hopes, and priorities and those of their 
spouse, acquiring slcills communicating with their spouse or 

I37 partner, and developing parenting plans if t l~ere are children. 
Rfental health professionals serving as child specialists can provide 
invaluable information to parents about the best interests of the 

13s children. Similarly, financial professionals with training and 
experience in asset valuation, taxation, investments, retirement 
plans, insurance, a i d  casll flow analysis, call assist clients ~4th 
identifying their financial goals and interests, gathering 
inforlnation as to heir  assets, incomes, and budgets, developing 
sup pox^ and properq-division scenarios, and evaluatillg the 

138 scenarios in terms of parties' goals and interests. 
Lawyers need to be attuned to tlxeir own clients' tilning and 

pacing needs, and the benefits otlier professionals might bring to 
their clie~its. Taking into consideration botli parties' needs, la~q~ers 
on a Collaborative case must also be able to work with one another 

137 Regarding Collaboratise coaches, see Susan Gamacl~e, Dinorcc Cnurher o r  
Collabora/iuc fi!ui,z A4cnrl1ers, ia Sr.IElLA M GuI-reiu,m, COL!.AIIOlli\rnJE Lnlr? A NEw 
MODEL FOR DISI'UIE RESOLUSION 189-212 (2004); Susan Gamaclie, Ttte Role nf lihe 
Djuum Cooch, in NANCY J &=RON, CoLlAuoPU\Tn% PIL\CTICE: DEEI'ENMG Ti.= 
DINOGUI~ 189-212 (2004); TESI.ER &Tl~lOhlPSON, rzlpra note 16, at 11047 

138 Regarding child specialists, see Susan Gamaclie. C.'liiM S{~aiulirtr as 
Collfllroruliuc Tea111 11~<!7nDers, in CoLLAnoanrn: b w :  A Nnr' k1onE1 ion Disiaure 
RESOLU~ION, nrl/ra note 137, at 151-68; Susan Gamaclre, TIE Rule o/ [he Cl,il,l 
Spccialisl, in GoLLheoa~rn% PMCSIGE: DEEPENING THE DIAL,OGUE, IU{IM note 157, at 
213-21; TESLER & T&~OA,IPSON, n11,rn note 16, at 110-47 

139 Regarding linancial prolessionals, see Doreen Gardner Brorvn, Tl~e  Role n/ 
/he Rnn71ci111 Sfleciulirl, in C O L L N % O U T ~  PIII\CrlCE: DEEPENLNG THE DIALOGUE., Tqro  
note 137, at 223-32; Deb johnson, Financial S/~ccialirl.s ar CnlIoDuraliiic R!am A%mbfl.s, 
in COLLNIOUTIVE LA\'.$: A NEII' ~ ~ O D E I .  F O R  DISPUTE RESOLU~ION, ruj,rn note 137, at 
139-49; TILSLKI~ & TI~O~II 'SON, 1up1a note 16, at  88-109 



1004 WILLIAM MITCHELL LAW REVIEW [Val 33:3 ( 

as a team, to build -a process that will lead to success, peace, and 
healing. Layers and otlier Collaborative professionals likewise 
need to build professional relationships bunded on trust and 
respect that enable them to effectively work togetller.'" Initially, 
lawyers will improve clients' chances of experiencing deep peace 
and healing through their case if they themselves have done 
foundational work on their professional relationship that allows ib r  
candid exchanges of infbrmation, trust in one another's integrity, 
and mutual respect. 

With strong professional relationships in place, the work of 
Collaborative professionals involves sensing and following a rhytllm 
for a succession of individual client meetings with various 
professionals and four-way, five-way, and six-way meetings as 
needed. The work of a full team of Collaborative professionals has 
been described as a music'al ensemble: 

[A] Collaborative team resembles a jazz ensemble. The 
music that sltilled jazz artists make cannot be scripted in 
advance. Each musician responds in the moment to every 
other musician, while working within basic shared grou~ld 
rules and understanding al3out who will do what, when, 
and within what fiame~vork-the instruments, the key 
signatures, the tempo. Sometimes everyone plays at the 
same time, and sometimes there are solos or duets. What 

i 
becomes possible fbr a jazz combo is music of a different 
order fiom what arlyone of its members could malte 
alone-yet it cannot happen at all witl~out t11e specific 
contributions of each musician,141 
The well-timed use of the various combinations of 

professionals in a Collaborative case increases the liltelihood that 
parties will explore their goals, interests, and needs to enable deep 
resolution to o c c u ~ a l l o w i ~ ~ g  a consensus and future focus Lo 
develop that may lead to healing. 

140 Team building among professionals 01 dilierent disciplines generally 
requires a great deal of work. Mental healdl and financial professionals and 
lawyers and mediators must learn the diff'erent "languages" of each, develop an 
understanding of d ~ e  l<nowledge, experience, and sl;ills each brings to the 
Collaborative process, and acquire a real appreciation for the value that each 
brims to the orocess Manv Collaborative orwnizations, includinr: the 

141 Tosuic & ' ~ ~ o r i l a o ~ ,  rupra note 16, at 105-06 
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2. Ma7zagirzg llze Co@zitiol?~ o j  Partier in Collaboralii~e Cares to 
F z L ~ ~ ~ D  Facilitate Peace a,lzd Healing 

A common feature of conflict is the view of each party illat ihe 
other party is the problem. This phenomenon exists because each 
person's perceptions are unique and because people tend to 
interpret their perceptions congruent wit11 their perceived self- 
interest."' Each person lalres in and processes information 
differently. For example, some people pay attention to feelings 
and relationships, some to meaning or logic, and some to power 

1.13 and status. People who pay Inore attention to feelings and 
relationships .i\ill attend more to the tone of an exchange and how 
people fie1 in a situation. Those who attend to meaning are 
interested in ideas, principles, and tlrmeory, and may tend to loolz for 
underlying llrenles in a situation. Those attentive to power and 
status are concerned with "doing," looking for ~vllat to do, and what 
is being done.'" Perceptio~~s are also affected by info~nrmation 
available to the perceiver, past experiences, and values and beliefs. 
People select and assimilate new information in light of their 
~ ~ i n t a g e  point and prior lu~owledge and experiences, and utilize 
internal rules, values, and beliefs to give meaning to the new 
information.'" 

In addition to the factors that contribute to differences in 
peoples' perceptions, people have inherent tendencies to inc.erpret 

IliG heir  perceptions in a self-interested way. Researrh identifies 
several related biases that explain this phenomenon, including 
egoce~~trism, naive realism, the confirmatory bias, and the accuser 
and excuser biases "' Egocentrism is the tendency to interpret a 

2 .See, cg ,  DOLJGLAS SroNe el AL , DIFFICULI COM~EIISAIIONS: IIo\\' 10  
DISCUSS WIUI ~ ~ A T T E I I S  Mosr 5-37 (1999) 

143 W'ILLIAM ISMCS, DIA..OGUX .4NC ri<E ART Or TI-~INIUNC TOGETllEll ?08-14 
(1999) (referring lo t l ~ e  work of David Ihntor in unpublished seminar materials) 
See nkoSlONE E i N  , rupru note 142, at 31-32 

14.4 ISM=, SII{ITU note 143, at. 209-10. 
145 See, e g ,  Douglas Stone 6: Slieils 14een, Uo,lc Ci1if15 lo Dinoranrr I'~~rceplio~~~~, 

S1oric.r and CorlJlicl, in THE IHANDU001( OF DISPUTE RESOLUTION 150-69 (Michael L. 
h4oifil 6: Robert C. Bordone eds ,2003) 

146 Social psychology includes severdl theories which address this, including 
attribution, self-perception, and cobmilive dissonance tl~eorics 

147 Scc Keith G. Allred, Relolionrhif, Djnulsic~ in Dirftulrs Rcfilocisg Con/~!,ttio~~ 
wirh Cool,~?n!io~~, in T H E  I - ~ ~ D B O O I <  OF DISI'UTE RCSOLU- ION, s ~ ~ p r n  note 145, at 
83-1 17; Max H, Bazerrnan G; Ihuc Slronk, 7 R c  Dcci~ion Pmsf~eclii~e lu A'eg(~lialion, in 
TI% %,\NllB001< 01: DISPUTE RESOtUIION, supra note 145, at 52-65 For a more 
generalized descriplion of partisan perceptions, see ROGER FISHER 8. SC017 BRO!~~N, 
G E ~ M G  Tocr:nien: BLlll.DDG RCLAI'IONSIIII'ShS \IrE NEGOTIATE 25-40 (1  989) 
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circumstance in a.self-beneficial way and to justify dlis 
interpretation on the tasis oi fairness.'" NNve redisin exisls when 
one assumes that one's own view of&e world is the way the world 
actually exists."?he confirmatory bias is the tiiihenij. to attend to 
information that confirms one's views and to discb&t information 
to the contrary.'50 The accuser bias explains die way People assign 
blame. In a situation where one is haimed, the accuser bias leads 
one to assign an excessive amount of responsibilify to the person 
perceived as causing harm because of a tendency to take note of 
circ~unstances within the other's control and discount factors 
outside of his or her control. When a person i l t h e  one causing 
harm, the excuser bias leads the person to focus on factors outside 
his or her control to explain the harmful behavior and discount 
factors within his or her control. 

Each of these partisan perceptions leads people in conflict to 
exaggerate the unreasonableness and hostilityof the other person, 
In turn, this provides a basis fbr one's own negative behavior, 
leading to responsive leal negative behavior by the other person 
and a cycle of escalating conflict. One expert identified several 
practices that, when utilized by executives, prevented them from 
engaging in "vicious cycles" of conflict and instead promoted 
"virtuous cycles" of conflict ~esolution. These practices include the ( 
ability to listen closely to others, to understand and appreciate the 
perspective of others and respect and show consideration for 
others, to accept responsibility for problerrls and be slow to blame 
others, and to recognize that reasonable people may differ in their 
vie~vpoints,'~' 

Similar practices are identified in dialo ue, which has been 
referred to as the art of "thinking together."'% Application of the 
heory and practice of dialogue to CoIIaborative Law is relatively 
unexplored to date, but promises to make a significant 
contribution to the realization of deep resolution in Collaborative 
cases-with t l ~ e  possibility that a sense of peace and healing may 
result as well. The following will be an initial exploration of chis 
application. 

Dialogue requires four basic practices: listening, respect, 
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suspension, and voicing'? T1,ese practices may be utilized by all 
Collaborative professioi~als un a case. 14q1ere tile parties have 
coaches, parties may develop some ability LO use these practices in 
coaching sessions. But whether or not coacl~es are invol\vd in a 
case, lanyers can utilize these practices in individual client meetings 
and during four-way meetings LO overcome cognitive barriers to 
dispute resolution. This will enhance t l ~ e  possibiliy of building 
consensus, encouraging a future ibcus, dreaming, and creativity 
during the brainstorming phase 

Listening is more than siinply hearing words. It includes 
perceiving and participatin~ directly iii the ~uorld around us by 
letting go of the "n~ise."~'"' Listening in this more expansive 
fashion requires not only listening to others, but also listeniilg to 
oneself and one's o~vn inner voice. Collaborative lawyers can assist 
clients with listelling to their own inner voice by first normalizing 
tile experience of listening to one's thoughts, experiencing silence, 
and being still. Stillness can enable the listening client to become 
aware of their inner thoughts, including tlleir resistance to ~vhat is 
being said, so that they are able LO voice h i r  tl?ougl~ls rather than 
simply react to the other party. In the event that clients' emotional 
memories trigger i.eactivity, lawyers may work ~v i t l~  the client to 
overcome biases by developing an awareness of tlte source of the 
disturbance, including looking for evidence that disconfirms as well 
as confirms t11e client's t l ~ o u ~ h c , " ~  

I SD 
Respect is to see another person as legitimate, which 

requires o\~er.coming the bias that one's view of the world is rhe way 
the world really is. To find legitimacy in another is to look for the 
coherence in Lfle underlyi~~g stories of tl~eir life and identify how 
their portrayals fit into a larger ~vhole. It also i~~volves focusing on 
the qualities in another person which should be conserved, 

153 M at83-169. 
154 Id at 83-109 lsaacs identified five components o i  listening: ( I )  being 

aware of one's own tlloughts; (2) connecting onc's thouglits to cspericrices 1ai11er 
dian abstractions, infercnccs or concl~lsions; (3) being aware ol' inner 
disturbances, such as crnotional memories, tllat 11-igger reaclivity and using tile 
awareness to listen ror real sources or tllc disturbance including evidence that 
disconfirms ratlier than confirms one's thought about the source of tlie 
disturbance; (4) listening ~\itliout allo~ving resistance to intcrl'ere-that is, 
watching inner resistance as if a bys~~nder  ruhile listening; and (5) being still, 
developing an innel silence and space ~vherc listening can occur I d  

155 Collaborative p!-ol'essionals ~uill need to determine ~vliat %$,ark should be 
done rdth clients individually and what work is acceptable to do in joint rneetings 

156 l s ~ c s ,  supra note 143, at 11 l 
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continued, or sustained, as opposed to changed or eliminated. In 
worlung with clients to -develop respect for the other party, 
Collaborative lawyers can ask clleii client, "How does what [yoti 
are] seeing and hearing [fi-om the other party] fit in some larger 
whole?"'57 How does it malte sense in the other party's life? 
Professionals can further increase clients' level of respect by 
inviting them to consider what should be sustained in the other 
party, rather than changed. Respect is also fostered and evidenced 
in a Collaborative environment which supports contrary 
perspectives.'5s Thus, Collaborative lawyers will want to embrace 
differences and assist clients wit11 doing so. The cultivation of 
respect in Collaborative cases is critical to overcoming cognitive 
barriers to dispute resolution and laying the ground work for the 
consensus building needed to bring about healing. 

Suspension is most easily understood by its opposite: certainty. 
Certainty often accompanies positions couched as nonnegotiable, 
reflecting a rigidicy of thought. Suspension involves loosening the 
grip on these thoughts by pausing, looking again, and opening up 
to increased perspective. To suspend, then, is to put problem 
solving on hold in order to engage in inquiry. Suspension can be a 
vitally important tool during interest-based negotiation phases of 
the Collaborative process. Clients can be encouraged to suspend( 
their ideas for resolving issues during the goal-identification, fact- 
gathering, and consensus-building stages of the Collaborative 
process so as to engage in inquiry-an inquiry into their own 
"inner estates" and the other party's goals, interests, and deeply 
held values and priorities. Similar to listening, suspension involves 
obse~ving and becoming aware of one's thought processes, 
recognizing thoughts accompanying internal experiences such as 
anger or happiness as coming from within oneself rather than from 
others. Collaborative professionals may encourage parties to 
develop awareness of their thougllt processes and to assume 
otvnership for the experience they have accompanying the 
thoughts. Such inquiry and self-awareness of one's thoughts are 
important in overcorning biased perceptions 

Suspension can also play an important role in tile 
development of perspectives and creative ideas during the 
Collabo~ative stages. Suspension involves not suppression of 

157 Id. at 121-22 
158 Allred refers to this as "understandirlc and annreciatinc tile other nartv's F , , , j . r  " . . igil ;:lii$ 

" 
perspective " Allred, supra note 147, at 94 
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thought, but rather disi~la~ing one's thinkllg as it unfolds. "To 
suspend something is to spin it out so that it can be seen, lilte a web 
between two beans in a barn "I3"" Collaborative lawyers can 
facilitate clients' suspension in this regard by nlaintaining an 
environment free from evaluation andjudgment. 

Voicing is to slate what is hue for one's self despite external 
messages about how one ought to behave, think, or tallc.'" 
Collaborative lawyers may foster deeper resolution of issues and a 
sense of healing if voicing occurs. In this regard, la~zyers need to 
be cognizant that for clients to find tl~eir voice they ma)' be 
stepping into the u n k ~ ~ o ~ v n  and speaking when their tlloughts may 
not be well-developed. Thus, lawyers ma)1 neecl to work wit11 cl ie~~ts 
in individual meetings to assist h e m  wit11 suspension or spinning 

161 out their tllougllts and finding their voice. 111 joint meetings, 
voicing is encouraged rvhen the non-speaking party listens to the 
other not just when he or she is spealung, but also at the 
conclusion of speaking to the silence and the meaning that takes 
form in the quietness. Such listening encourages tile party 
speaking to authentically voice his ou her thoughts, and may be 
eKective if done by the lauyers as .iuell as tlle other party. Again, 
Collaborative lawyers nlay want to normalize stillness and silence 
that allows fbr listening to occur both while someone is spealung 
and after a person is done spealung. 

Even if only one participant to a dispute engages in these 
practices, that participant is likely to be better off than if neitl~er 
uses them. The party engaging in these practices is likely LO 

become more sel1-a\vare, to nurture positive feelings rather than 
increasingly negative and destructive feelings, and to gain clarity of 
thought and self-confidence in expression of tl~ought With 
respect to substantive disputed issues, utilization of tl~ese practices 
is liltely 1.0 yield an increased range of options and choices and 
greater ability to negotiate an acceptable solution. 

More work needs to be done to break down the practices of 
listening, respecting, suspending and voicing into concrete steps- 
behaviors and questions that Collaborative 1a~~yer.s can utilize with 

159 isMCs, fn{~ro nore 143, at 135 
160 "The resolve that ~vells up From ruithin us first LO h i d  out wliat our music 

is, and then to give ourselves the permission to give it, is ihe molten core energy 
of voice " Id at 169 

161 Isaacs poses the ibllolving question to encourage voicing, which l a ~ q e n  
may wisb to use wvitli clienu: "JOio will play [)'our] music if [you] don't play it 
[yourselfl!" M 



clients experiencing xarious levels of conflict. Furlher research is 
needed to measure the lolig-term effectiveness of the employment 
of such practices. For now, there is $yeat promise for the use Of 

these practices in Collaborative cases to overcome partisan 
perceptions and enhance the liltelihood of deep conflict 
resolution, peace, and healing. 

V. ETHICAL CONSIDEILXTIONS 

While the cilcumstances of practicing Collabor'ative Law lnay 
vary, thele are a number of ethical considerations and duties that 
arise fbr the lawyer before, during, and after the representation oi 

164 a client. Clients have a right to expect competent, prompt, and 
diligent legal services.'" Tlie legal system also impbses its own 
requirements upon the lawyer. A lawyer must use legal procedures 
for legitimate purposes, show requisite respect for the legal system, 
and contribute to its improvement.'G4 Lawyers also have a personal 
interest in earning a satisfac~ory living and lionoring their own 
value system.'" 

At times, lawyers find that their effbrts on behalf of a client 
result in tension ~vhen these interests compete or conflict with one 
another. ' The tension benveen competing interests is particularly 
evident when addressing any effort of legal refbrm, such as 
Collaborative La~rr. This deviation fiom status quo raises ethical 
questions primarily because it brings practitioners into previously 
uncharted territories. Collaborative Law, as another legal 
innovation, must be exposed to rigorous ethical scrutiny for the 
overall protection of the public. 

Collaborative practice groups from around the country, state 
organizations, and the International Academy of Collaborative 
Professionals have all been active in promoting and adopting codes 
of conduct which refer to ethical standards of p r a c t i c e . ' G h  

162. Sco Mouer Ruus OFPROF'L CONDUCI pmbl Sc Scope (2002) 
163 Id. prnbl., R 1.1, 1 3 
164 Id prnbl 
165 Id. 
166 See INIPRNA'IIONN AWEMY OF C O L L A Y O I U \ T ~  I'ROFESSIONALS, W~IICAL 

S I ~ D A I ~ D S  FOR C O L L N I O R A T ~  PRACIITIONERS, auailabk at llttp://~mvtv 
collaborativepractice com/articles/EthicsSwndardsfinal pdi (last visited M ~ I  3, 
2007) Set nlro MINN R 114A of the Minnesow General Rules of Practice, 
Proposed Rules of Collabonlive Practice, auailablc at http://!mnv.cour~ state 
mn.os/documenvl/0/Public/Ne~vs/Public~No~ices/O6O~~29-Prop0~ed~R~les~of~ 
CollabontivePractice.pdf @ending before the A4innesow Supreme Court 
Aclviso~y Committee) (last visited Mar 3, 2007) 

( 
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groxving number of states have enacted statutes or adopted court 
rules recognizing Collaborative-Law as a procedure available for 

I67 litigants in family law inattei-s. This has given implicit definition 
and acceptance to the Collaborative Larv model. Advisory ethics 
opinions have also been sougbt out and rendered from various 
appropriate disciplinary boards in several states,''' 

Collaborative Law has generated a fair amount of attention 
regaxding legal ethics in use of idle model, its unique features, and 

161 
practice norms. This attention has focused 011 idle ethics of 
limited representation by attorneys, proper screening of cases 
appropriate fbr the model, as ~uell as zealous advocacy xvithin the 
model, the disqualification of attorney requirement, 
confidentiality, and use of neutral experts."" Despite scrutiny from 
numerous jurisdictions, no part of the Collaborative Law inodel has 
been found to be unethical. Similarly, there have been no 
reported incidents of attorneys engaged in unethical practices 
while practicing Collaborative Law. Nevertheless, thorougl> 
examination of the potential ethical issues raised by tl~is process 
will help Collaborative attorneys avoid potential pitfalls Oxat could 
arise., 

One of the first areas of ethical inquiries is ai the initial stage 
of lawyer retention. Collaborative Law is only one of several rorms 
of dispute resolution available to a client confronted wilh the 
prospect of litigation. It is generally recognized illat a Iallyer has 
an ethical d u ~ y  to illforin a client and review wit11 the client all 
available options for the course of action and components of 
ulti~nate resolution of their dispute, including settlement 
metl~ods."' The final clloice of w11ich method to use is obviously 

167 See Strickland, m,w note 56, at 988-93 
168 See, c g ,  Advisory Opinion liom Patrick R Burns, Senior AssisLinl 

Director, MinnesoLi OBce of Layers  Professional Responsibility, to the 
Collaborati~~e Law Insutute of lvlinncsota (Mar 12, 1997) (on file wilh autlior Gar)! 
Voegele). Other states ~\,here similar formal or  infbrrnal letters have been souglit 
oul include Penns),lvania, Nonh Carolina, I<catucky, and New Jersey (copics of 
ethics advisory Ierlers on file W ~ L I I  author Gary T'oegele) 

169 See Josl~ua Isaacs, A hkw Ilia)' 7i) Auoid 7111~ C O ~ I T / T ~ O ~ I I .  7111~' Elhicol 
I,?zf,licoliotzr S~rrrn~cxding Collolornlivc L.oi11, 18 GEO ] LEGAL E111ICF 833 (2005); 
Lande, sufm note 33, at 1328-29; L.arry R Spain, Collo6orotir~c Lorry A Cn'licnl 
R~fleclion on Il~~cllccr a CoNo6oruli~i6 Oulrcoch Con B,: Etlcicolb Inco~orat~!rl inlo !be 
Prarlicc o f l o w ,  56 B,\>l.oR L. REV 141 (2004) 

170 TerL,ande, supra note 33, at. 1330-31; Spain, mpro note 169, at 158-72 
171 . MODE!. R n F s  OF PROF'L CoNuUcl R. 2.1 cm t 5 (2002) Scc aCo A ~ I E I ~ C A N  

BNZ ASSOCNTION, SBCIION OF I.ITlGAIION, EINIG~L GUIDELINES FOR SETTIE~IENT 
NEcOlIArlONs R 2 1, 3 1 (2002), ovniloblc 01  Btlp://~m\?v abanet org/litigalion/ 
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under the ultimateauthority of the client. ~f a lawyer is retained by 
a client to llandle a divorce as a Collaborative case, it is a limited 
service engagement. On its face, a 'reasonable limitation on the 
scope of a lawyer's services to a client is permitted, provided the 
client gives informed consent to the limitation.l7? 

Care should be taken not to oversell ally given process, 
including Collaborative Law. Parties ~yith serious mental health 
issues, chemical dependency, or abuse issuks pay not be 
appropriate fbr the Collaborative Theie may be some 
temptatioll for the attorney to oversell or spin .advice in favor of a 
particular dispute resolution method to a client; es'pecially when a 
non-adversarial process such as Collaborative, Law is compared to 
traditional litigation. Such effbrts can ac tua l~y 'unde~ine  a client's 
commitment to a selected process.17' 

Various descriptive terms and analogies for litigation do not 
make litigation appear to be a very attractive process or a preferred 
choice for clients as a general rule. The litigation process has been 
regarded as grueling, expensive, dragged out, unpredictable, 
stressful, and many other unflattering ternis. The positive 
attributes of Collaborative Law a client may find attractive upon 
discussion include being: self-directed, self-paced, faster and 
cheaper than litigation, respectful, private, and customized ( 
outcomes, and a higher likelihood of preserving family 
reIationsllips especially when children are being affected by the 
matter. 

For lawyexs practicing Collaborative Law, the selling poincs for 
the model make it an attractive alternative to endorse and promote 
to tile client."' Lawyers report less stress, renewed career 
satisfaction, easier scheduling and time management, renewed 
enthusiasm developing and applying new skill sets, increased client 
appreciation, and improved professional  relationship.^.'^^ Yet at the 
initial stage of selecting counsel, the scope of representation, and 
course of the legal action to be taken, informed consent by the 

ethics/settlemenmegotiations pdf. 
172 MODEL RULE OFPROF'L CoNnucI R 1 O(e), I.O(f), 1 0  cmt 6, 12(c),  1 4  

(2002). 
173, See IESLEI~, ruf~ra note 19, at 9 4 9 5  
174 Id at 96 
175, Seepzmally Gay G. Cox & RobertJ. Matlock, TIM CaseJor CollobomliueLaw, 

11 Tex W??.srwm L I&\, 45 (2004); William H Schwab, Collaboraliue Lawyming: A 
Clo~ct l~ooli ot an  PI~,;r@ng Praclice, 4 PEP? DISP. RESOL LJ. 351 (2004). 

I76 Cox & Matlock, rupmnote 175, a t  58-62. 
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client remains the para&~punt etl~ical consideration and legal 
requirement. 

Several of the Collaborative Law features warrant more 
detailed discussion in terms of their ethical ramifications. The 
remaining section will discuss ethical consid&ations regarding the 
(A) disqualification j~ro'iision, (B) use of neutral experts, 
(C) confidentiality of material infonnation, (D) interest-based 
negotiations, (E) negotiating in good faiih, and (F) confidentiality 
of proposals and discussions generated during the process. 

As discussed earlier, the disqualification provision is a unique 
and defining feature of Collaborative Law."' A question bas been 
raised by at least one commentator as to wl~etller t l~e  
disqualifkation provision invites abuse of t l ~ e  client by 

178 unreasonably pressuring the client to settle. The premise of this 
position is that ii the attorney withdraws due to the refusal of a 
client to agree to settle, the client is subjected to additional costs, 
delay, and distress as a result of having to hire new 
Proponents of Collaborative Law maintain t l~a t  t l ~ e  pressures witlli11 
the Collaborative system are far less than the pressures inherent in 
the adversarial system. Clients on a litigation h-ack inevitably come 
under immense pressure when they run out of the financial and 
emotional resources to move forward with the case or they are told 
that they face signiticant rislrs to obtain a favorable outcome. 
Consequently, the duty of the lawyer is to help tile client assess the 
potential pressures inherent in each model. 

It is uncertain ~vhether clients in the Collaborative process will 
need to switch attorne)ls Inore frequently than clients in t l ~ e  
adversarial process. Such risk to the client is not exclusively limited 
to the domain of Collaborative Law, as clients can discharge their 

180 attorney at any time. !h%ile tllere are no compre11ensi.i.e statistics 

177 Tesler, Colloboralivc F'nntily Law, rlr1,r'n note 16, at 319-20 
178 .See Llnde, rzrfJl-a note 33, at 134445. 
179 Id at 1344 
180  MODEL RULES OF PRoZ'L CONDUC~ R 1.16(a)(3) (2002) In addition to 

discharge, there are other circumstances under which an attorney may witltdra\v 
froin a given case, with some of the grounds being relatively discretionav and 
unilate~al for the auorney. Scc id R 116(b).  Tl~ese include: non-payment offees, 
inability to work togetllrl, and refusal of the client to take t l ~ e  attorney's advice 
Id R 1 16(b) (4)-(6). See "2x0 El HlCAl GUmELlNES FOR SETTLEMENT NEGOIIATIONS, 
n~1,mnole 171, R 3 1 3  &cmt 
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on the numbei of: Cpllaborative cases in ~v11icl1 an attorney would 
need to withdra~v, Collaborative practitioners typically re ort that 

E l  ~vitlldrawal occurs less than ten percent of the time. It is 
unlcno~m if any statistics exist as to the percentage of cases in the 
adversarial model in which an attorney withdraws prior to 
settleineilt or final decision. 

It would seern obvious that the threat or risk of withdrawal and 
disqualification of counsel during the Collaborative Law process 
may cause clients to feel some pressure. But clieills are generally 
subjected to finailcia1 and emotional pressures in litigation or 
mediation Mkile clients do not lose their attorney automatically 
~vhen settlemenl efforts fjil under either of these dispute resolutioil 
models, there is some evidence that clients do not rely 
predominantly on the risk of loss of their attorney as their primary 
motivator fbr reaching a settlement when using Collaborative 

182 Law. Ultimately, clients need to compare and weigh the 
potential pressules generated within each model after ~eceiving full 
information from their attorney. 

Another concern raised over the disqualification agreement is 
the ability of the opposing party or its attorney to disqualify the 
otl~er party's attorney as the result of merely abandoning tile 
process, abusing the process, or threatening to go to court In one ( 
sense, it seems peculiar for the opposing party or client to hold the 
contractual power to cause the forfeiture of the other party's legal 
counsel, Ibrcing tile other party to obtain new counsel. The party 
invokiilg the power also loses his or her counsel in the process. 
This sequence has been refe~.red to in chess terms as tslking the 
other party's l l ight  and sacrificing one's own in the process.189 
This element of power obviously elevates the relative bargaining 
position of each party to be on par with each other in the 
Collaborative Law model. M'hile the prospect of this type of abuse 
has been raised in academic circles, it is unclear if it has ever 
actually occurred. It would seem that such an event is unlikely to 
ever occur because there is no competitive advantage to be gained 

181. Cj: Schwah, supra note 175, at 375 (stating that recent studies have shown 
overall setdement rates of 87% and 92%) 

182. I d  at 379-80 IVl~ere 377 clients were interviewed, over half reported that 
the disqualification proccss was not the primary motivalion to stay engaged in 
negotiations a l~ i l e  using the Collaborative process. I d  at 379. 

183 Lande, supra note 33, at 1356 But the silbsrantive concern over process 
abuse on this point seems unrealistic because the clients have already limited thcir 
attorney's role in the dispute to settlement counsel and not litigation counsel 
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from seelcing the withdrawal of an opposing counsel \vIio is 
obligated to behave in a cooperative manner. 

This issue illustrates a portion of the paradigm shift that is 
critical to understanding Collaborative Law. The chess analogy is 
based on the premise chat the attorney is a weapon and that 
removal of an attorney represents a t ) p  of disarmament. But in a 
process in which opposing coullsel has chosen and contracted not 
to take an adversarial approach, it is difficult to imagine how 
seelung rvitl~drawal would be a strategy that ~uould be considered or. 
pursued, 

No jurisdiction bas found a disqualification provision to be 
unethical. Nonetl~eless, clients should be fully informed of the 
disqualification agreernellL and its attendant consequences at t l ~ e  
outset of a Collaborative case and s11ouId agree to such a provision 
only after being fully informed rN1ile the x~cithdra\val provision Iias 
t l ~ e  potential to cause hardship to the client, it is not clear that this 
hardship is any more signilicant than the correspondi~lg hardships 
related to attorney wil11clta1val in the adversarial model. 

B Use ojNmtral Expots 

Another etl~ical issue concerns a client's ability to disqualify 
neutral experts. Termination of rhe Collaborative process may 
disqualify from further invol\~emmt in ~11e case any neutral expert 
jointly retained by the parties. This prohibition may be modified 
by agreement of tlle parties at the oulset to allo~v the continued use 
of an expert even if the parties resort to litigation. In cases where a 
prior agreement is not reached, it is possible tllat the 
d i ~ q u a l ~ c a t i o n  pro\ision may be invoked intentionally for Ll~e 
mere purpose of disqualifjing an expert for strategic or timing 
reasons. Clients, .when choosing the terms of the retention oC the 
expert, must ueigli the benefits of assuring co~Kidentialit)~ of the 
report, including the reduced price of the opiniotl, against the risk 
that one party may want to have the expert test* in court. Each 
client should prospectively be informed of their options regarding 
future use of neutral experts \$then the Col1abor;itive process is 
being considered. 

Disqualification of neutral experts should not necessarily be 
viewed as a total loss Info~mation irlibrlllally gathered still remains 
relevant for court proceedings and future negotiations bemeen the 
parties, and \vould have been obtained in any event. Presumably, 
the parties \vould also have a clear idea of their own goals and 
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interests and the interests of t l ~ e  other' party, even if they remain 
unresolved and irreconciled at the time. Depending on the nature 
of t l ~ e  information obtained by the experts in the Collaborative 
process, subsequently retained experts may still be able to rely on 
the information generated in the Collaborative process. The 
underlying factual basis of an expert's opinion need not be 
admissible under the rules of evidence in order fol the opinions 
testified to by a later expert to be admissib~e.'~" 

Tlleie may be notable benefits for neuaal experts to be 
disqualified from being called to testify. In order for iriformation 
to flow from parties to the experts freely, the Collaborative Law 
process needs to allow for the protection of t l ~ e  expert from being 
compelled to testify by one party against the othei. Parties may be 
more inclined to withhold information and be less candid with a 
neutral expert if' there is a risk Lhat sensitive information car1 
become part ofthe public domain. 

Coinmunication between lawyer and client are premised on 
the principle of confidentiality. C ~ ~ d e n t i a l i t y  pronlotes and 
protects the free flow of'infommation from clients to attorneys and 
vice versa. Candor is needed to allow the attorney to fully function 
as a counselor for the client."' While the Rules permit disclosure 
througl~ numerous exceptions,'8G the general ethical rule remains 
that confidentiality of the communications behveen an attorney 
and client is controlling and is to be preserved.'87 The purpose of 
the rule is to allow the attorney to have access to all relevan[ 
information available for the client, including any and all sensitive 
i l l i~rmatioi l . '~~ Witl~out such information, the attorney cannot give 
sound and candid advice to tlle client regarding the pending 
matter. Consequently, the client will not receive the best available 
advice on how to respond or act under the circumsta~lces. 
Moreover, the client may be immersed or embroiled in conflicts 01 

dilemmas where they need a reality check or a wake-up call. 

184 FED R E m  703 
185 MODEL RULES OF PROF'L CONDUCI R 1 6  cmt. 2 (2002) 
186. SCC id R 1 6(b) (listing the circumstances under which a larvyer may 

disclose information perminirig to the client's representation) 
187 Id, R I.G(a). 
188 The attornev must be fullv infbrmed hv his client to render sound advirp .. 

Sce zd R 1 6 (~onfidendallcy of information), 2 1 (Advisor) See aka Spain, 
note 169, at 168-69 
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Because the Collabttrative model strives for transparetlcy and 
full disclosure of all relevant information, questions have been 
raised about whether a client can truly give full and adequate 
informed consent. This is particularly, relevant if sensitive 
information on an issue relating to custody or financial 
circumstances of a party arises later.. A related question is wl~ether 
a client inay be permitted to revolte a condition of disclosure or 
curtail disclosure of illforination to the otller party or the other 
attorney. 

The la~vyer has the ultimate authority to decide the level of 
relevance of infor~nation in the Collaborative process. The client, 
however, can designate the i~dornlation that is confidential to ihe 

189 attorney If the client insists on ~vithboiding the information, tlie 
Collaborative attorney may becolne colnpelled to nvittldraw from 
the Collaborative process. As a result, a question may arise whether 
the Collaborative model impinges inore extensively upon the 
usually safe etllical harbor of confidentiality for rhe sake of 
Lransparency of t l ~ e  process. 

These ethical concerns can he alleviated if, at the outset of tlle 
case, Lt~e transparency and open exchange of inforination under 
tile Collaborative Law model is thoroughly discussed and agreed to 
by the client Clients need to understand the various trade-offs 
involved in a ~ e e i n g  to transparency so that their callsent to the 
process is based upon a belief that the benefits of colnplete 
revelation of inlbrmation ouneeigh the rislts,, 

During the Collaborative process, la~yers  have the 
responsibility to ensure clients are able to identiijr and pursue their 

1911 interests and goals. In representing clients, many Collaboiative 
attorneys report experiencing a "paradigm shift" in their role as 
advocates.'" 111 other ~vords, the attorney ]nay experience an 
internal shift and outer adjustment in roles froin the traditional 
role as advocare, focused on short-term conventional goals, to that 

189  Olllenvise, the client may be relucont Lo sllare adverse intonation with 
their attorney on rear o i  disclosure Spain, rllfirunote 169, at 169, 

190. A tho~oug l~  and ~uell-~vrirten example list of goals and interests can be 
l'ound in  EBB & OUSlCY, nrl,ra note 8, app E .See also TESLZR, r i r f m  note 19, at 
74-75 (desc~ibing a process for helping clienls idelltie their interesu in a divorce 
setting) 

I91 TESLER, s~~prn note 19, at 27-53 
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of a holistic 1e~al.c.ounselor helping the client with deeper goals 
In .  and interests. In addition, there is an emphasis i11 the interest- 

based negotiations to similarly addsess and integrate the other 
party's goals and intelests. The objective is a "win-lvin" outcome 
~vhereby both clients ~nutually gain. 

The ethical question is whether the Collabo~ative approach 
comports with traditional rules and concepts of the attorney as an 
advocate for the client. The Rules of Professiollal Conduct do not 
implicate Collaborative Law as an unethical abdication of the 
attorney's role LO be an eff'ective advocate for the client. As stated 
earlier, a lawyer may ethically limit the scope of his or her 
representation, provided informed consent is obtained from the 

19s client in advance. h.loreovel, lawyers are not ethically required to 
press for every advantage, take every permissible step, react to every 
point raised, or to otherwise play hardbal1,'"hn fact, it appears that 
such adversarial tactics tend to harm rather than help the client's 
cause by 1,riggering retaliatory steps drat escalate and intensifjr the 
conflict between the parties.'q' 

The current Rules of Professional Conduct do not use the 
term "zealous" in describing the appropriate manner for 
representation of a client, although it receives one mention in the 
Preamble to the Rules of Professional conduct.'" Therefore, the ( 
present view is that Collaborative Law is consistent with and in 
compliance with the Rules of Professional Conduct as i t  pertains to 

IS7 the la~vyer's role as advocate. Ultimately, the lawyer is only 
required under the Rules to abide by a client's decision regarding 
the objectives of represen~tion, obtaining informed coilsent with 
the client as to the means by which they are pursued.'" 8 1  
practitioners who work with clients have an ethical duty to attempt 
to understand what the client is truly seeking. 

E Negotzating 111 Good I?azth 

T h e ~ e  ale relatively tight controls laid out in pa~ticipation 
agleements which promote negotiations under the Collaborative 

192 Scegmtcrally Cox & Matlock, supranote 175, at 57-62 
193 Lande, supa note 33, at 1339-40 
194  MODEL RULES OF PROF'I CONDUCI R. 2.1 & cmt (2002) 
195 Id 
196 See id pmbl 
197 SceLande, supranote 33, at 1381, 
198 MODEL ~ ~ U L E S  OF PROF'L CONDlJCI R 1 2Va) & cnlt  121 
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Law model Building. cust is critical for the process to move 
forward and succeed ~ 4 t l 1  -a inuhldly acceptable outcome. 
Obviously nego~iations can break down and become more difficult 
if tile parties do not commit to the model and follo\v expected 
behaviors in the course of negotiations. AS a result, he re  are 
limitations suggested or placed upon any representations of fact. 
and opinion that occur in the process. 

Under the traditional litigation model, attorneys are expected 
101 to be lruthful in their statelnents of fact and the law. But the 

Rules of Professional Conduct permit "certain q ~ e s "  of statements 
that are not likely to be permitted in Ule Collaborative Law locess, 
such as exaggerations of value and settlement thresholds.2" Writ11 
the conuactual reslrictions present in a participation agreement, 

Collaborative model appears to have tighter controls than the 
Rules of Professional Conduct. To the extent that Collaborative 
l a~q~ers  intend to be more forchco~ning about the facrs and 
opinions than in traditional litigation, it is important that clients 
understand what chis means and agree to engage in a more candid 
approach. lYitl?out clarity and some consensus on these points, the 
parties' settlement efforts and the process could easily be 
undermined. 

Statements of law also pose their own potential challenges. 
Obviously, lawyers' opinions on applicable law and possible 
outcomes of the case are material in settlement negotiations and 
can differ significantly. Yet the Rules of Professional Conduct do 
not demand full consensus or even full candor at all times in 
settlement discussions. To the extent that the parties are relying 
upon a legal interpretation, it is also helpful if there is either 
identified consensus on the law or some other method of 
addressing the differences. One prominent practitioner suggests 
that attorneys work together to prepare a joint summary of the 
issues of law to determine the possible range of out.cornes.'"' 
T4'ithout some guidance on the law and relative consensus, the 
lawyers' opinions can becon~e an impediment to settlement. 

Good-faith negotiations are also fostered with reasonable 
settlemeilt positions. The question arises how far can the demands 
made by one or both parties from the final outcome 

201. Pauline Tesler, Law & Collnbura~ion A fi.lodr!rl i~ro,f,o.r,il, IACP 
COLLhBOMTR% R L \ r  , ITl'inier ?004, a1 9-1 3 
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before the process take.s on an uncollab&ative tone. The Rules of 
Professional Conduct appear t o  be more lenient in this area. 
There is no requirement t l~at  a party to a dispute malte a good faih 
settlement o~er. '" It is clear that the initial decision ~uhetller to 
pursue settlement discussions belongs to t lk client. Furthermore, 
there are ethical standards ~vhich state that a lawyer should not. 
commence settlement discussions without authority from the 

20'1 
client. Because a significant portion of' the collaborative process 
involves open discussiolls of settlement, the client will have granted 
this authority early in tlle process. 

Another issue is 1~11ether the participation agreement is legally 
adequate to impose the remedy of disqualification upon the other 
party's attorney. It has been suggested that this may not be the case 
if traditional ethics concepts and the Rules offrofessional Conduct 
apply. The Rules ofP~.ofessional Conduct state that the violation of 
a rule does not give rise to a cause of action against the lawyer, nor 
does it necessarily warrant otl~er ~emedies such as disqualification 
of tile lawyer in pending litigation, at least in the absence of a 
statute or court rule.'" Witlithout established authority, there is a 
question of whether a disqualification provision may be 
enforceable in subsequent litigation.205 To date, there have not 
been any known cases challenging the disqualification provision. ( 
T l ~ e  best solution may be a set of court rules addressing 
disqualification as part of che Collaborative process and making it 
truly enforceable and binding on the parties and their replacement 

206 counsel. 
Bargaining in good faith requires full disclosure, trutl~fulness, 

and refraining from using the process for hidden agendas. The 

202. SCE Er~ncAL G U I D E L I ~ S  FOR SEI"ILE~IENI NEGO'ILTIIONS, supra note 171, 
Rule 3 1 2 (stating that the "lawyer is noiobligated to press the client to settle") 

203 See id 
204 MODEL RULES OF PRoF'L CONDUCI pmbl (2002) The rules are not 

intended to provide a basis for civil liability, nor are they iniended for another 
party to invoke as a procedural weapon Id, 

205. There may be public policy ir~terests which override the enforceability of 
the disqualification agreement as well A reviewing court could construe such a 
provision, at least rvlullen asserted by the other party! as infringing upon the 
attorney's right to practice law or prohibiting an attorney from taking a case 
a~pins t  another party, See id R 5.6(b); EnlIcAL GUIDELINES FOR S e n u h a ~ r  
N E G ~ ~ A I I O N S ,  supranote 171, R 4 2.1. 

206. There are proposed Rules of Collaborative Practice in Minnesota pending 
review a r ~ d  comment. Scc Proposed Rules of Collaborative Practice, suf~ra note 
166 Proposed Rule 114A 01 cornpels rvithdrawal of Collaborative legal counsel 
and disqualification of corinsel fiom handling Lhe litigation 01 Ole case. Id 
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question arises of ~uhat i&16!dics are available for a party if the 
other party violates tl~ese legal and contractual duties wl~ile in the 

ramificatio~ls arise if a lauq>er aids and abets his or her client in 
objectionable conduct? Call the victimized client continue to 
retain his or her o m  attorney' and tile neutral experts for trial? 
Tlle answer to tliese ethical questio~ls and horv they impact 
disqualification inevitably may need to be addressed in the future 
as Collaborative Law becomes a more pro~ninent alternative 

E Co?zjdc?alralil~~ u j  Proposalt a77.d Di.rcu.r,rzo7~r Ge~ze~a~red Du7i~zg lltc 
Collaboratzve Process 

Confidentiality of rhe proposals and discussiolls generated 
during the Collaborative prucess serves to prevent the disclosure 
and use of such information in later litigation. Questions have 
beell raised about whether there is an absolute way to adequately 
protect this illformation outside of d ~ e  contractual obligations 
between the parties. While mucll of the informatio~l obtained in 
the Collaboralive process may not be directly admissible on 
grounds that it was made in the course of settlement discussions, 
this evidentiary prohibition is not absolute, nor does it prohibit 
~vitnesses \vI~o were present during tile process from being 
examined or compelled to testify. 

In coinparison to mediation and other dispute resolution 
inetl~ods in Minnesota, tile protection of confidential information 
in the Collaborative Law process is less certain. If a mediator is 
utilized by the parties t.o attempt to settle the matter, there are 
applicable rules that provide fbr blanket protection. The fact that 
mediatioll took place is inadmissible, discovery of any documents 
generated in or subn~itted in mediation is highly restricted, and t l ~ e  
statements or documen(s produced or made in mediation are 
inadmissible at trial for any purpose."" Since the ColIaborati\,e La~v 
process does not usually employ 01 designate neutrals defined 
under Rule 114,2"%ucl~ as a mediator, it is less certain that any 

207 MINN GEN R P M C  11 4 08(a)-(b) (2007), ovorlalilc nl hiip://~vlvlv caurb 
siilte.mn us/dacumcn~s/0/Public/Rules/GRP_lit~II~l-1-07 pdf 

208 See id R 1 I 4  02(b) 
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information exchanged or obtained in the Collaborative Law 
process is full~f protected There are some questions about whetl~er 
a party could subpoena a previously ~~ithdrawn neulral expert- or 
even possibly the other party's former Collaborative legal counsel- 
to testiq in the litigation about events that transpired in or during 
tlte Collaborative process. There does not appear to be direct legal 
authority on point.20n 

In the absence of an explicit rule or statute applicable to the 
Collaboiative Law process, the only prohibition supporting 
confidentiality is derived contractually from the participation 
agreement and the general understanding t.hat the parties are 
engaged in settlement discussions Furthermol.e, there is no 
established authoritative body ~vhiclt reviews ethics complaints that 
do not rise to the level of an ethical violation under the Rules of 
Professional Conduct. Adoption of a set of legally enforceable 
rules recognizi~~g Collaborative Law as a distinct and acceptable 
dispute resolution method, with attendant safeguards to protect 
the integrity of the process, ~zlould appear to be appropriate and 
helpful. 

'The successful practice of Collaborative Law generally ~equires 
attorneys to develop new skills and to enhance conflict resolution 

( 

abilities. Many of the skills needed for attorneys to effectively 
practice Collaborative Law are not taught, to any significant degree, 
in law scl~ools, and are not necessarily consistent with ihe skills that 
~ttany attorneys have acquked during years of traditional practice. 
Consequently, tlte success of the Collaborative model will depend, 
in part, on the ability for Collaborative attorneys to get tlte training 
theley need to use this process eKectively. 

Training is another area that invites colnparison with 
mediation. The "success" of a mediated case is liltely to depend, to 
a large degree, upon the skill of t l ~ e  practitioners and the 
commitment of the clients. Attorneys who represent clients after a 
case has "failed" to be resolved in mediation may: at times, be 
incliued to automatically view the failure as one of process. For 
example, a client who left an u~lsuccessful mediation may report to 

209 On tl,e other hand, Minnesota larv also prohibits mediators from being 
called to testify in the later proceedings and creates a privilege for any person 
being compelled to disclose any comments or  documents made in mediation. Scc 
~ M ~ N N  STAT § 595 02, subdivs 1 (I), l a  (2006) 
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his or her attorney that Ole .mediator had a bias or failed to 
adequately create an ellvifonment that allorved the client to feel 
secure in asserting their rights. Setting aside, for the moment, 
~vl~efiler the client is able to accurately perceive' and report wllat 
actually occurred in the mediation, the larger question is whether 
the assertions, even if true, represent a process flaw or an 
indication of the sltill of the mediator"" To measure the 
effectiveness of mediation, or an)' process, based on ailecdotal 
evidence about ~ v l ~ e t l ~ e r  a l>articular client was successful iin using 
that method is unliltely, by itseli, to projdde enoug11 useful 
illforination to truly assess L11e process. 

In most jurisdictions, any licensed attorney is legally alloreed to 
take a Collaborative case, regardless of wl~elher they have had any 
formal training in this metl~od. Some Collaborati~~e practitioi-iers 
are concerned that att.orneys who practice Collaborative Law 
~vithout suff~cient experience or training may be unsuccessful and 
inay raise cotlcerils about the viability of the model. Some states 
]lave considered developing standards for the practice of 
Collaborative ~aw."'  The Iilternational Academy of Collaborative 
Professionals (IACP) has developed standards for practice that, 
~vllile voluntai-y, are used to encourage collaborati\~e professionals 
to obtain the necessary training before taking Collaborati\~e cases. 212 

In addi~ion, local practice goups,  such as Mitlnesota's, generall)~ 
have requirements dtat their local members take oilgoing training. 

Skill developmei~t for Collaborative attorneys generally occurs 
in rhe follo~viilg forms: 

A J?on?zal T~aini~zgs in Li,c C<~/~flbora.liu~ M(!L:lhod 

These traii~illgs are generally taugllt by attorneys and othei 
professiot~als \r41o have significant  raining and experietlce in 
Collaborative L,aw. Collaborative Practice trainings generally vaiy 

210 The third common possibility is that one or both clients 1acl;ed tllc fill1 
commitment to resolve their issues in mediation. This could be a reflection olclle 
skill of the mediator, sincc one of tlrc skills of mediators is the abiliy lo elicit 
commimcnL Srom clients I1 may also be a screening issue, in tliar !l,a case may 
not have been an appropriate case for mediation Bot tllese facts alone tell us 
little about t l ~ e  effectiveness, or lack of effectiveness, ofthe mediation model. 

21 I See, e e g ,  discussion rutlrfl note 206 (regarding Minnesota's proposed rilles 
for Collaborative practice) 

212. INIEIWAI'IONAL AChDChlY 01: COI.L,\UOlkZII\'E PI~OSESSIONALS, M I N I ~ I U ~ I  
STrWDAIU)S FOR COLLABOlL)ln% PRhCltl'lOh%R~ Uujy !3, 2004), http://\%1$%$< 
collaborsti~~epractice com/articles/lACI'-Tn1erStds-Adptd~40713.Corctd pdl 
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from one to three day? and are held ihrougl~out the wor~d.~" 
Tliese hainings and worftsllops are offered at the beginning and 
advanced levels and vay signSicantly based on whether the 
training is geared primarily to the role of the Collaborative attorney 
or lbcuses on the full interdisciplinary model. 

B. Fo7mal T~ai7ai71gs in &laled Areas 

There are many trainings that are valuable to the developrne~lt 
of Collaborative slulls, even if they are not geared directly to 
Collaborative Law. The prime examples are mediation training or 
any other training which emphasizes interest-based conflict 
reso~ution."~ And because of the holistic focus of Collaborative 
Law, many attorneys seek further education in a wide variety of 
other areas including psychology, sociology, antl~ropology, 
philosophy, and spirituality. 

C Expe~ie7zlial Learning 

Much of the training of Collaborative lawyers occuls through 
the sharing of ideas and experiences among attorneys 1+41o have 
handled Collaborative cases. Most Collaborative practice groups 
have various types of formal and informal mechanisms to support 
this type of continuing learning, including mentoring programs, 
case support groups, email lists, and the sharing of witten 
materials. In addition, the LACP facilitates a worldwide exchange 
of infoimation and ideas to support these mentoring and peer lo 
peer opportunities, including an annual conference. 

D 0 t h  Trai7zz7zg 

M%ile Collaborative Law is still too new to have become a full 
part of Lhe curriculum in most law schools, some law schools in 
North America feature courses in Collaborative Law. Considering 
the relatively short time in which Collaborative Law has been a part 
of the legal landscape, Collaborative trainings are readily available, 

213. A list of uaining events held nationally and internationally is a ~ i l a b l e  
witli the Internalional Academy of Collaborative Probssionals, http://~n%v. 
collaborativepractice.co~n/~.asp?T=Calendar (last visited Mar. 3, 2007) 
hiinnesota trainings are listed with the Collaborative Law Institute of Minnesota, 
http://~nmv.collaborati~~cla~~f org (last visited Mar. 3, 2007) 

214 Many practice groups require mediation training or trdining in interest- 
based resolution 
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locally and around t l~e  world. Attor~~eys iv11o choose to engage in 
Collaborative Practice n e e d  to take advantage of those 
opportunities in order to develop the s k i s  necessary to provide 
this option to their clients. Family law attorneys ~ 1 1 0  choose not to 
practice in this area rvill still have an obligation to explain this 
opti011 to their clients. Because of the unusual nature of this 
model, it is arguably irresponsible to attempt to explai~l 
Collaborative Law to a client based 011 only anecdotal inforn~at io~~ 
or lu1owIedge gained from written materials alone. The 

WI. COL.LABORAmE J A W  APPLIED TO AREAS OTHER THAN FAMILY 
LAW 

Enthusiasm over the use of the Collaborative Law Process has 
not been limited to family law matters. In several states, attorneys 
practicing in ocher substantive law areas have sought out training, 
developed protocols, and have established practice groups for the 
utilization of Collaborati\~e Law in their practices. These non- 
family law applications of Collaborative Law have been generally 
referred to as civil Collaborative Practice. 

The Collaborative  model has attributes t l~at  are also appealing 
to parties in non-family law cases. Many of the same incentives for 
use of the CollaboraLive Law process in family cases are present for 
other civil matters. Depending on h e  nature of the civil dispute, 
parties may share a common objective of retaining, o r  presening 
(to tile extent possible), a working relationship wit11 tlle other 
party. If parties realize that tl~ey must continue to work together 
on shared interests or goals, t l~en it would u~~derstandably be 
beneficial for lawyers to avoid tlle use of adversarial tactics in 
resolving their clients' differences. The types of: cases rvl~ere the 
concern of presening ongoing relationships suitable for the 
collaborative process would include Ole follo~ving types of matters: 
employment law issues; guardianship and probace proceedings; 
landlord/tenant disputes; intellectual property case; such as roylalty 
disputes; and labor law, gievances, and unfair trade practice 
claims. Collaborative La\\' could also be a useful process for non- 
dissolution family la141 matters such as disputes arising over 
antenuptial agreements, post-nuptial agreements, post-decree 
disputes, and third-pary custody situatio~ls 
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Parties to ce~tain'~glpes of business disputes could also find 
value in the privacy and usual early intervention offered by the 
Collaborative Law1 process. Professional malpractice claims and 
shareholder disputes in closely held business entities may be well- 
suited for the Collaborative Law process, s i k e  it allows the conflict 
to be addressed early, while keeping sensitive information out of 
the public forum. 

The actual number atid va~iety of civil Collabo~ative Law cases 
reported to date are not commensurate with the level of interest of 
attorneys trained to practice in these areas of law. It seems the 
primary resistance to use of the Collaborative model in non-kmily 
civil disputes arises from the concerns with the disqualification 
provision. Gs would be expected, high slaltes litigatio~i cases such 
as personal injury claims and complex commercial litigation are 
significant revenue generators for attorneys and law firms. Tlie 
potential loss of recovery of l a~ge  fee axvards and sources of 
sustained revenue would be predictably a cause for concern. 
Furthermore, the risk of loss and disqualification of long-term 
clients, or clients wid1 strong and favorable cases would cause many 
attorneys to resist serious conside~.atioii and recommendation of 
the Collaborative model in many instances. 

Various app~oaches are being explored by civil Collaborative ( 
practitioners to address these impediments. Proposed solutions 
range from utilizing mediation instead of resorting to litigation if 
impasses are encountered by the palties in the process, to 
consideration of utilizing a cooperative law model for the dispute 
and dropping the disqualification provision. It remains to be seen 
if eKorts by civil Collaborative Law practitioners to adapt the 
Collaborative Law model to other civil disputes are successful. The 
potential interest exists, as well as the poter~tial benefits, but the 
development of Collabor~ative Law into these practice areas ~ernains 
underdeveloped. 

VIII. CONCLUSION 

Collaborative Law holds bright promise for helping clients 
fullill their objectives in a proactive, efticient, and lion-adversarial 
manner. Clients who contact an attorney for advice about how to 
proceed through the divorce process have much at stalte, 
particularly when children are involved. 

The Collaborative Law process has the ability to address 
conflict on deeper levels fbr clients and to minimize the harm that 



20071 COL,LABORATIVE LAW: A USEFUL TOOL 1027 

can be done in the divo~ce process. The pote~ltial exists in the 
Collaborative Law case to arrive at an outcome that is more of a 
lasciilg one than a lllere truce by the parties or decision imposed by 
a disinterested third-party tribunal. This is a~complisl~ed by clients 
finding cornlnon ground, identifj4ng shared interests and mutual 
concerns, accepting one another's differences, and participating in 
cl~e process in a way that pern~its emotional healing. 

Attorneys are expected to use their slulls and tile legal process 
to pxomote healing outcomes ratl~er than to exasperate conflicts 
between two parties. Co~lflict in the ibmm of a family law dispute 
presents both a potential crisis and opportunity if Collaborative 
Law is used in suitable cases, it, adds elenlents of a diKerent 
dunension and depth to the resolution of the dispute. The 
Collaboralive process helps clients create, agree upon, and coininit 
to a successful outco~ne that \$dl1 allow thein to inove forward 1vit11 
tl~eir lives. In most instances, such client control and participation 
surely provides better outcomes for clients., 

Because of the paradigm shift inherent in the Collaborative 
process, it is difficult for untrained attol-ne)rs to ullderstand this 
alternative \\re11 enough to adequately explain it LO clients Family 
law attorneys w110 seek training in Collaborative Law are liltely to 
develop, at a minimum, the ability to explain this option to their 
clients. There is also a strong possibiliy that h i s  training will 
enhance their general settlelnenl slulls and allow them to add 
Collaborative Law to the options they provide for their clieno;. 
Fainily law attorneys have an obligation 1.0 help clients fully 
u i ~ d e ~ s ~ a n d  all of their optio~ls. It is hoped that this article will 
encourage more i j n l i l ~  la\$' la~\yers 1.0 obtai11 training in 
Collaborarive Law so chat they can e€fecti\~ely educate their cliel~ts 
about tile benefits of this process and provide sewices in this inodel 
in appropriate cases. 





RULE 114A OF THE MINNESOTA RULES OF DICTRICT COURT, 
PROPOSED RULES OF COLLABORATIVE PRACTICE 

PREAMBLE: It is the policy of the State of Minnesota to ellcourage the 
peaceable resolution of disputes and the early settlement of pending litigation though 
volu~ltary settle~nent procedures. The Mi~ulesota Suprenle Court specifically recognizes 
the unique nature of fanily law disputes and the fact that family law issues are best 
resolved by the parties reaching agreement over such c~itical matters as child custody and 
parenting time, support, and proper.ty without engaging in the traditional adversarial 
litigation process. The Mi~lnesota Sutl~reme Court stro~lgly supports the use of the 
Collaborative Process as well as other altel-~lative dispute resolution tools for the purpose 
of developing both s11ol.l-term and long-tenn worlcable agreements in civil matters, 
~~articularly in those nlatters i~lvolving fanlilies and clrildren. 

T11e Task Force to tile Supreme Court Advisory Committee on tlie adoption of 
Rilles oFCollaborative Practice wishes to acltnowledge the contributions of tlxe 
following attorneys and mediators: 

L.inda Wray (President, Collaborative Law Institute, 2006); Tonda Mattie (CLI President, 
2005); .Juditl~ I-I. .Johnson (Current CLI Co-Vice-president and Co-President Elect, 2007); 
Stu Webb (Founder of the Collaborative Practice model) 

Audra Ilolbeck; Micliael Landiulu (by consultatio~~); Thomas Lovelte; Melvin Ogurak; 
Leslie Sinner McEvoy; Anne C Towey; Gary Voegle; Gary Weissman (by consultation) 

RULE 114A. COLLABORATIVE PRACTICE 

114A.01 Definitions. Collabo~ative Practice, as defilled below, is an 
approved f o m ~  of Alternative Dispute Resolution for all civil cases subject to 
ADR processes under Rule 114 01: 

(a) Collaborative Practice. Collaborative Practice is a voluntary Alternative 
Dispute Resolutioll process in which parties, each of their attorneys, and 
other Core Collaborative Professiol~als retained by the parties, sign a 
Participation Agree~llent as defined below If the Collaborative Process 
ends without a stipulated agreement both Collaborative attorneys must 
withdraw kom further representation or participation in the case, and the 
parties' attorneys may not selve as litigatio~l counsel on ally post-decree or 
post-judgment matters related to the dispute. 

Advisory Conlnlittee Comment 

This definition of Collaborative P~actice has become well recognized throughout the United 
States, Canada, Great Britain and Auswalia See e g , Tes Farn. Code Sec 135 0072 (2005); L. A County 



Super Ct R 14.26 (a); C a l  Sonoma Cty. Super. Ct. R 9.25 A.1 ;Utah Code Jud Admin. R 4-510(d); 
Nortli Caroli~ia Statutes Sec 50-71 ; and La. Jud. Dist. Ct Civ R 39.0 (2005) 

The Collaborative Process generally itlvolves a series of four-way meetings (or five or six-way 
meetings, if other professionals are involved) in which the parties and t l~eu  attorneys gather information; 
identily goals, interests, needs and concerns of the parties; generate options for resolving disputed issues; 
and problem solve to arrive at value and i~iterest-based settlement agreements tailored to the parties' goals, 
interests, needs and concerns, 

Note to SCAC: 
Tlris Rrrlc sets fortlr n rrrorlcl tlrat nra)t brrt does riot rcqrrirc the rrse ofrrerrtrnls~ Irr tlrts regnrd, 

Rrrlc 114A is n dcpnrtrrrc frorrt tlrcprenrisc of Rlrle 114 tlrnt Altcr~~ath~e Disprrtc Resolrrtiorr is nproccss 
irrr~olr~irrg rrentrnls. 

Rule 114.02 (n)(IO) spccificnll~, rrcogrrizes I I O I I ~ C I ~ ~ ~ ,  tlrnt "/p]nllies rrrnj, b , ~  ngreerrrcrrt crcnte nrr 
~LDRproccss. " It /ins bccorrrc incrcnsirrglj~ corrrrrrorr across tlre Urritcd States nrtd Cnrmlln to sic111 
Collnborntir~e Practice as o fornr of .Altcrrrnti~'e Disprrtc Rcsolrttiort. Tlrc follorr~irrg stntes nrrd corrrrtics 
ore nrrrorrg tlrose tlrnt /ruse irrclrrded Cullnborntit~e Prncticc rrrrdcr tlre rrnrbre/ln ofAltcnrntir~e Disprrto 
Resolrrtiorr: Snrr Diogo, Cnlifnrrrin; Snrr nfnlco, Cnlifowrin; Snrrtn Clnrn, Cnlijorrtin; Knrrms; Nortlr 
Cnrolirrn: Tesns: Utnlr: Colorndo; nrrd nfnrritobe Collnboratir~c Lnrv is def ied n.s n "~li.stbrct nltcrrmti~a 
rlisprrre ,z~solrrtirrrr process " irr Collnborof i~~~~ L U I I ~ .  A A1efi~ AJIIIIL~I 01 Disprrt~' I ~ c . s o ~ I ~ ~ ~ ~ I I ~ .  11.16, nrrtltor L'I~ III, 
Shciln .)I. Grmrrrrrnrr, J D . ,  .11.,1., nrrrl n pnrrcl of CoNnburofi~'e L o#lr cvlrertc, prrbliclrcd irr ?00d I r j ~  

Brnllford Prrblislrirrg ~orrr~nr!),. Tlris book is / r i & y  regnrded irr tire ~ ~ l l n b o k t i r ~ c  Prncticc corrr~rrrri~k 
Firmlllt, tfrc N I R  Revic~v Bonrd irr tlreir nfcrrro linter1 Septerrrbcr 9, 2004 to tlre Gerreral Rrtles of Practice 
Corrrtrritfcc, stoted tlrnt "[rjhrorrgltorrt tlrc corrrrtrjv, collnborntivc lnrr is nrr cffectir~c nlterrrnlisc disprrte 
resolrrtiorr nretlrorl, resrrltirrg irr ferr'cr cnscs tlrnt lrnsc to go tlrrorrglr tlrc trnllifior~nl corrrt process. . . . 
Osernll, tlrc ADR R~lh?ll' Bunrd f e d  it is tire flp~rroprinte firire to recogrrizc orid rcgrrlntc collnbornth~e 
I I I I I ~  irr nfirrrrcsota. .. " (Errrplrn.sis ndded). 

Recogrritiorr of Collnbornti~~c Practice ns n forrrr of Altcrrmti~~e Di,sprtte Re.solrrtiorr nrrd 
Errnctrrrerrt of tlre Rrrlc bclorv ~r~;Il.fucilita!e tlrepolicy of tlte Store ofhfirrncsotn to crrcoro'ngc tlrc 
pcncenble rcsolrrtion ofrlisprrtcr, pnrticrrlnrl)~ irr tlrcficld offnsrilj~ IUII* Tlrc tlrrtc hns irrdeerl ronrc to 
recogrrizc nrrd rcgrtlntc Collnborfltir~e Prncticc. 

(b) Core Collaborative Professionals Cole Collaborative Plofessionals 
involved in a Collaborative Case include the following ptofessionals wlio 
have ~eceived Collabolative Practice training: 

1.  Attorneys representing each party; 

2. Miiulesota licensed nlental llealth professionals, including social 
worlters, psychologists, marriage and fanlily cou~lselors and 
psychiatrists who serve as either Coaches or Child Specialists: 

i .  Coach. A coach is a Mi~u~esota licensed mental health 
professional with a breadth of la~owledge in psychological 
matters pertaining to fanlilies and individuals and clinical sltills 
in dealing will1 psychological issues affecting individuals. Each 
coach's role should be tailored to the needs of the party(ies) 



retaining the coach Conunon roles for coaches in family law 
matters include the follown~g: (a) providing systemically 
sensitive advocacy for one party with respect to emotional and 
psycl~ological problems related to divorce, separation or other 
fanily matters. Syste~nically sensitive advocacy is advocacy or 
support that keeps the entire fanily system in view, especially 
the other party a ~ d  the children; and (b) assisting the parties 
with developi~lg effective co-parenting slcills and a parenting 
plan. A conunon role for coaches in any civil matter is to assist 
parties to conununicate effectively within the framework of the 
Collaborative Process. 

ii. Child Specialist. A child specialist is a Minnesota licensed 
~nental health professional who has training in child 
developn~ent and lu~owledge ofthe particular factors involved 
in resolving child-related matters in the divorce, and whose 
role is to serve as a voice for the children. 

3 .  Minnesota licensed financial professionals, including certified public 
accounta~~ts, certified financial planners, and chartered financial 
analysts; and 

4. Mediators who have received the training required by Rule 1 14.13 (c) 
of the Minnesota R ~ ~ l e s  of General Practice. 

Advisory Comnlittee Comment 

Collaborative Participation Agreernelits as set forth below provide Tor use of neutral experts as 
resources for tlie participants In addition, Collaborative Practice lias developed into a generally accel~ted 
interdisciplinary model of dispute resolution with established roles for merital liealth and financial 
professionals and mediators, as well as attorneys. These professiolials are referred to as Core Collaborative 
Professio~~als Collaborative training is required of'all Core Collaborative Professionals as set forth in tliese 
rules See e g ,  La 15" Jnd Dist Ct Civ R 39 0 (2005) 

Training in Collaborative Practice is fundamental to tlie designation of Core Collaborative 
Professional See, e g  . Rule 1620 of the Law Society of Saskatchewan which provides that "[a] lawyer may 
not, in any marketing activity, describe him or helself as being qualified to practice collaborative law 
unless lie or slie lias successfully completed a course approved by tlie Adnussio~l& Education Comnitiee " 

(c) Participation Agreement. A Collaborative Participation Agreement, 
substantially sinlilar to FOI~TI 114A.Ol(c), contains provisions pertaining to 
the fundan~ental principles of the Collaborative Process a ~ d  is s i g ~ e d  by 
the parties, their attorneys, and Core Collaborative Professionals retained 
by the parties. Participation Agreements shall contain at a n-~inin~~irn 
provisions regarding the following: 

1 That all paticipants in the Collaborative Case ale co~mnitted to using 
thei~ best efforts to resolve issues relevant to the dispute without 



judicial intervention, except to have the court approve the settlelnellt 
agreement and sign orders required by law to effectuate the agreement 
of the parties; 

2. That neutral experts will be hired jointly, unless othelwise agreed in 
writing; 

3. That iequests fol information inay be made illfollnally and all ~elevant 
infonnaiio~l shall be fully, co~npletely and promptly disclosed whether 
requested or not; 

4. That neither the parties nos ally Core Collaborative Professionals on 
the case shall talce advantage of any ~lliscalc~~latiolls or inistalces of 
others but shall i~~unediately identify and correct them; 

5 That neitlxel tlie parties 110s any Cole Collaboiative Professio~~als on 
the case sllall tlreaten litigatio~~ at any time du~ing the Collaborative 
Process: 

6 That Collaborative attorneys representing both paties shall 
auto~llatically withhaw if the Collaborative Process terminates prior lo 
setlle~l~ent; 

7 .  That the parties are free to end the Collaborative Process at ally time 
provided that the Parlicipatio~l Agreement sets forth terms for 
reasonable notice to all particil~ai~ts in the process of termi~-ration; and 

8 That tlle Collabo~ative Process is subject to the confidentiality 
iequi~eme~lts set folth in Rule 114A 03 below. 

Advisory Comlilittee Comment 

A Collaborative Participatioil Agreement provides the process for issue resolution whicli makes 
Collaborative Practice a unique form of Alternate Dispute Resolution Similar process requirements are set 
fortli in otlier jurisdictions' couxt rules and statutes See e g , Cul SOIIOIIIU Ct~l  Stiper Cf R 9 25 A, 1; L A  
Colr~lty Sirpel Cf R 14 26; La 15''' Jud Dist Ct Civ R 39 0; Tex Fam Code Sec 6 601 (2005); N C. 
Stat 50-76 See also Tex Form E 3 210 (Texas' approved form for this purpose wl~ich is set out in court 
rules) 

Rule 114 has l~istorically governed ADR processes involving t1ii1d-party neut~als While the 
Collaborative Process may involve neutrals, it does not require involving third party neutrals or Core 
Collaborative Professionals other than attorneys Tlle nucleus of the Collaborative Process is the 
Participation Agreement wllich is signed in writing by the parties, the Collaborative attorneys, and any 
Core Collaborative Professionals retained by the parties, and indicates that neither tlie parties nor the 
attorneys will litigate or even threaten litigation during tlie Collaborative Process The premise behind this 
fundamental principle is that witliout tlie tlueat of litigation during tlie Collaborative Process, and with the 
advice and skills of legal counsel and other Core Professionals trained in the Collaborative Process, the 
parties will have tlie fieedom, tools and specialized information needed to explore value-driven settle~llent 
agreements tailored to their individual circumstances 



Rules regarding withdrawal of professionals and confidentiality are addressed more specifically 
below 

Nolo lo SCAC. Foriir 114Arl.01(c) i,s drafted for fnrrribr lu!v cnscs. Tlris Forirr cnrr be rcndily rer,isedfor 
other ci~lil urens. 

114A.02 Notice of Collaborative Practice 

(a) Notice. The Couit Adnlinistrator shall provide, on request inforn~ation 
about Collaborative Practice as an ADR process and infonllation 
regarding the availability of a list of Collaborative Professionals who 
provide services in that County. See also, Rule 114.03 

(b) Duty to Advise Clients of Collaborative Practice as an ADR Process. 
Attorneys shall p~ovide their clients with infor~nation about Collaborative 
P~actice as an ADR piocess. See also, Rule 114 03 

Adviso~y Committee Conunent 

A provision sinlilar to Rule 114A.02 was passed by the province of Alberta, Canada in Section 5 
of the Family Law Act which took effect on October 1,2005. Pursuant to that law, each lawyer has "a duty 
(a) to discuss with the party alternative methods of resolving matters (hat are tile subject of tlie application, 
and (b) to inform tlie party of collaborative processes, mediation facilities, and Family justice services 
known lo the lawyer that might assist the parties in resolving tliose matters" 

114A.03 Confidentiality. 

(a) Evidence. Subject to Rules 114A.04 and 114A.O5(d) below, without the 
consent of all parties and an order of the court, no fact concerning the 
Collaborative Process may be admitted in a trial de novo or in any 
subsequent proceeding involving any of the issues or palties to the 
proceeding. 

(b) Inadmissibility. Subject to Minil. Stat. Section 595.02 and except as 
provided in paragraph (a) above and paragraph (f) below, no statenleilts 
made nor docunlents produced in the Collaborative Process, which are not 
otherwise discoverable, shall be subject to discovery or other disclosure. 
Sucl~ evidence is inadmissible for any purpose at any subsequent trial 
ii~cluding for purposes of impeaclunent. 

(c) Records of Collaborative Attorneys. Notes, records and iecollections of 
Collaborative attorneys are confidential They shall not be disclosed to 
parties not represented by the Collaborative atto~ney, the public or ailyoile 



other than t l ~ e  Collabo~ative attorney uilless requiied by law or othel 
applicable professioilal codes. 

(d) Records o f  Other Core Collaborative Professionals. Except as 
provided in (f) below, notes, records, and recollectiolls of other Core 
Collaborative Professionals are confidential. They shall not be disclosed 
to the parties, the public, or anyone other thail the Core Collaborative 
Professiollal except as to any statement or co~lduct that could constitute a 
crime. 

(e) Testimony. Except as provided in (f) below, no attoilley or other Core 
Collaborative Professiollal in a Collaborative Proceeding shall be 
co~npetellt to testify in m y  subsequent civil proceeding or ad~ninist~ative 
ilearing as to ally statement, coilduct, or decisioil occurring at or in 
conju~lctio~l with the prior Collaborative Proceeding, except as to any 
statement or conduct that could: 

i. co~lstitute a crime; 
ii. give rise to disqualification proceedings under the rules 

of professio~lal conduct for attorneys; or 
iii. co~~stitute professioilal misconduct. 

(f) Financial Professionals. If a finsu~cial professional is retained as a 
neutral expert in the Collaborative Case for the purpose of providing 
pellsioil valuation(s), business valuation(s), non~narital tracing, cash flow 
projection(s), or some other agreed upon service that inay be of benefit if a 
Collaborative agreement is not reached and the case proceeds to litigation, 
the parties may agree in a Pa~ticipation Agreement signed by the financial 
professioi~al and the parties that the financial professiollal call be called as 
a witness and his/her final repoil can be i~ltroduced into evidence if 
litigation ensues. 

Advisory Committee Conlnient 

The purpose of protecting confidentiality in all forms of Alternate Dispute Resolution processes is 
well settled in Minnesota rules and statutes as well as tliose of other states See e g . Implementation 
Conunittee Coniments 1993 atid Advisory Cornnittee Comment- 2004, ~ ~ n e n d ~ i i e n t  to Milxi Rule 
114.08; Minn R Evid 408; Texas Family Code Sec 6 603 (11); Cal Sonoma Cty Super Ct. R. 9 25 As 
in other ADR processes, maintaining confidentiality during the Collaborative Process is critical \?'hen 
confidentiality is maiiitailied tlie participants' iear is diminished permitting t11em to engage in open and 
honest cornmu~ucation 

Confidentiality of written records produced in a Collaborative Process is recognized in otlier 
jurisdictions See e g., Cal Sonoma Cty Super. Ct. R 9 258  2, 3 ("Otlier tlian as may be agreed in tlie 
collaborative law stipulation and order, no writing, as defined in Eilideiice Code Sectioii 2.50 tliat is 
prepared for tile purpose of, in tile course of, or pursuant to a collaborative law case is admissible or subject 
to discovery, and disclosure of tlie writing must not be compelled in any non-criminal proceeding "); and 
N C. Stat 50-77 (b) ("All conununicatio~is and work product of ally attorney or tliird party expert hired for 
purposes of participating in a collaborative law procedure shall be privileged and illadmissible in any court 



proceeding, except by agreement of the parties.") This confidentiality is extended to the work of all Core 
Collaborative Professionals retained in a given case unless the parties' Participation Agreement states, in 
accordance with 114A.OZ(f) above, that the parties intend otherwise in relation to the financial 
professionals 

Note to SCAC: Irr nlirrrresofn, tlre AIto.rmti~'e Disprrte Rcsol~tiort Sectiorr of the Stnte Bnr Arsocintiorr 
has rrrgcrl tlre state legislntrtre to n~lopt n "conrpeterrcj~" slnrrdnrd for corrfiderrtinli~r irr npprosed 
nredintiorr processes. Tlris is irr  plncc of tlrc 'pril'ilege" stnndnrd as set fortlr irr tlrcproposed Urrifornr 
hlerlinliorr Act ofthe Urrliforrrr Conrrrtissiorrers orr Slnlc L,nllts. Urrder llrc "conrpeterrc~~" rrrodel, n 
prnctiliorrm of Alter7mte Disprrte Resolr~tiorr, ellerr i f  srrbpommed b j ~  botlr pnrlies to tlre rlisprrtc, rrra), rrot 
testifji irr srrbscqrrerrt litigntiorr proceedi~rgs. Tlris is n higlrer stnrrdnrrl of corrjidcrrtinlitj irr t1~1rich 
l~rnctitioners are deented rrot "corrrpctent" to testiht to fire subject nrntter of n disprrte irr  11l11ich thej~ toere 
presiortslji retairred. Tlrrrs er'err ielrerr the iitignrrts thcrtr,selses 111nirte nrrJJ riglrts tI1c)l isoehi lrfll~e to Iieep 
srtch testirrror~~, corrfinerrtinl arrd stiprtlnle toperrrtinirrg tlreprnctitiorrer'r testirrror!lf, srrclr testirrror~~~ is 
bnrred Tlris is llre nrorlel of corrfiderrtinlir), ~vlrich is hercbji ndoptcd 

114A.04 Enforceability of Written Agreements. 

(a) Temporary Agreements During Collaborative Case. Following 
commencement of an action, the parties and attorneys may enter into written 
te~nporary agreeinent(s) which may be subnlitted to the Court as a basis for a11 
Order and enforced. 

(b) Enforcement of Agreements Following Conclusion of Collaborative Case. 
If a Collaborative Law proceeding concludes without settlement, any written 
temporary agreement reached between the parties and their attorneys lnay be 
presented to the Court as a basis for an Order, wluch the Coult may lnalce 
retroactive to the date of tlle written agreement. Similarly, any final written 
agreement nlay be presented to the Court as a basis for entry of a Judgment and 
Decree. 

114A.05 Termination of Process Prior to Conlplete Settlement 

(a) Withdrawal from Collaborative Law process. If a party or an 
attorney withdraws from the process prior to complete settlement, the 
withdrawing attorney or attorney for the withdrawing party shall provide 11ron1pt 
wiitten notice to the other attorney(s) of said withdrawal. 

(b) Waiting period. If the Collaborative process teinlinates without 
settlenlent the parties are prohibited fioin schedulii~g a court hearing on a date 
within 30 days ofthe temn~ination of the Collaborative process, unless for good 
cause shown said time period should be shortened This provision shall not 
prevent the Court fro111 scheduling an Initial Case Managenlent Confel.ence. This 
provision shall not apply in family law matters where one of the parties clainls to 
be a victinl of domestic abuse or claiins that a child of the parties has been 
physically abused or thr.eatened with physical abuse by the other party. 



Advisory Committee Conlnlent 

The purpose of the 30 day waiting period is to permit all parties to retain new counsel and make an 
orderly transition, and to avoid surprise and prejudice to the rights of the nonwithdrawing party 

114A.06 Roster of Oualified Collaborative Professionals. 

(a) Roster. TIie State Court Adnli~listrator shall establish a roster o f  Core 
Collaborative Professionals in addition to the rosters specified in Rule 
114.12. The roster for Core Collaborative Professionals sllall be updated 
and published on a regular basis. The State Court Adillinishator sl~all not 
place on, and shall delete fio111, the roster the nmne o f  any applicant or 
professional whose professional license has bee11 revolted. A Core 
Collaborative Professioilal may not provide services as a qualified 
Collaborative Professio~lal during a period of  suspensiol~ o f  a professio~lal 
license. The State Court Administrator shall review applications fio111 
tl~ose who wis11 to be listed on the roster o f  qualified Core Collaborative 
Professio~lals and shall include those wl~o  meet the training requirements 
established in Rule 114A.07 or who have received a waiver under Rule 
114A.OG(b). Qualified Core Collaborative Professionals ]lave an 
affirmative duty to disclose a revocation o f  professional license to the 
State Court Administrator 

(b) Waiver of Training Requirements. Anyone seelcillg to be included on 
the roster o f  Core Collaborative Practice Professiouals without having to 
col~lplete tlai~ling requitenle~lts under Rule 114A 07 shall apply fol a- 
waiver to the Minnesota Suureine Court ADR Review Boa~d. Waiveis 
may be @anted wllen an individual's tlaining and experience cleaily 
deillonstiate exceptional competence to seive as a Cole Collabolative 
Professional. 

(c) Fees. The State Cotut Adiniliistlator shall establish reasonable fees for 
qualified Core Collabo~ative P~ofessio~~als to be placed on the toster 

Advisory Comnultee Comment 
The enforcement procedure to be Collowed upon the filing of an ethical complaint and sanctions 

available to tile ADR Review Board upon finding a violation, are set Forth in Rule 114 Appendix - Code of 
Etlucs Enloorcement Procedure 

Note to SCAC: 
Ethical conlplairrts regarrlirrg Collaborath~e Practice base to tlrispoirrt beerr irearrl ~JJ' the Collabornti~~c 
I.a?s Irrstitrtte o f ~ ~ i ~ ~ r r e ~ o t a  i~~lriclt for.111~ ad hoc comrrrittccs to irrl~estigate srrclr corrrl~lairrf.~ orr n case I,)' 
care basis. Sirrce its irrceptiorr irr 1990, tlrc Irratitute reports tlraf less tharr file srrch conrplairrts 1 r a 1 ~  
beerr rrrhrrrittcd 



As of !Ire dote of srrbnrissiorr of tlrcsc Coarnrerrts, n rettsiorr of tire crrforccr~rcr~tprocedrrrcs, irrclrrirrg 
irrcorporntiorr o f  npproprinte drrc process protectiorrs, is rrrrdcr: corrsideratiorr. Srrclr clrnrtges slrorrld he 

114A.07 Training and Qualifications for Core Collaborative 
Professionals 

(a) All qualified Collaborative attorneys and other Core Collaborative 
Professionals nlust have completed or taught the following: 

1. Wit11 lespect lo fanlily law, a minin~um of40 hours of fanlily 
mediation training as set forth under Rule 114.13 (c); 

2. Wit11 respect to civil law other than fanlily law, a ~iliniinunl of30 
hours of training as set forth under Rule 114.13 (a); 

3 .  At least twelve hours of basic Collaborative or Interdisciplinary 
Collaborative training Such training shall include at least: 

(i) Inteiest-based negotiation training, 
(ii) Co~~ununication sltills t~aining; 
(iii) Training in the Collaborative model, both as a dispute 

iesolution mecha~~ism and as a process f o ~  modeling the 
slcills and tools necessary for tile positive reconstruction 
of inteiversoi~al relationshius: 

a .  

(iv) Collaboiative p~otocols and dyna~nics; 
(v) Techniques for nlaxin~izing settlement possibilities; and 
(vi) The int&disciplinary team~pproach and the contribution 

and roles of each profession. 

A basic training should include multiple learning moclalities such 
as interactive, experiential, and lecture elements. A11 trainings 
offered by the Collaborative Law Institute of Min~iesota and the 
Ii~temational Academy of Collaborative Professio~~als are approved 
for purposes of ineeting this requirement; 

4. b1 addition to the above, an accumulation or aggegate of fifteen 
further hours of training or teaching in other Collaborative or 
related facilitative areas, such as: 

(i) Advanced mediation training; 
(ii) Tea111 building skulls, whether lawyel~centric or broader 

team, with respect to the clients and Core Collaborative 
Professionals; 

(iii) Negotiation theory, including the characteristics of 
conipetitive and interest-based negotiation; 



(iv) Dylanlics of inteipersonal conflict; 
(v) The legal, financial, psychological, and emotional 

eleinents of the clients' circunista~lces; 

(b) Core Collaborative Professioi~als who received or taught the required 
Collaborative iraii~ing before the effective date of tliis rule may be placed 
on ilie roster referenced in 114A.04 if they can dde~onstrate they have 
completed or taught the training required by tllis rule. 

(c) Ail qualified Core Collabo~ative Professionals n i ~ ~ s t  attend eighteen (1 8) 
hours of continuing education about Collaborative or related facilitative 
alternative dispute resolutiol~ subjects every 3 years. Attorneys' thee  year 
coiitinuiiig education period lierein shall coincide with the attorney's 
continui~ig legal education reporting period. The three yea1 ~eporting 
period for other core professio~ials shall coincide with a tluee year 
attorney reporting period. 

Advisory Comnlittee Conunent 

Collaborative Practice preselits a utiique need for training in that attorneys must develop skills in 
sctiling cases that do not presume litigatioii will be used or tlrcatened The developmelit of effective skills 
ui tliis regard requires tirat the attorney make a profound paradigm shift in his or her approach to all aspects 
of tlie case, including liow the attoniey views Iiisllier role and responsibilities, h o ~ v  tlie attorney works with 
Ius or her client, how the attorney works with tlie other attorney on the case, and liow the attorney conducts 
negotiations Pauline N Tesler in her groundbreaking book, CoNubor atii,e Lull,. Aclrieiiirr~ Effectii~e 
Resolrrliort irr Dii,orce isithorrf Lifi~atiorr, publislied by tlie Family Law Section of tlie American Bar 
Association, describes this paradigin s11iA in great detail 

Furtlrer, in cases that involve or niay be appropriate for involvement of Core Collaborative 
Professionals in addition Lo attorneys, tlie P~ofcssionals niust be aware of tile skill set available within each 
discipline and must be skilled to work together as a team See e g ,  La. 15*' Jud Dist Ct Civ R 39 0 
(2005) ("Any attorney that enters iuto a collaborative law agreement in tlie Fifteenth Judicial District sliall 
be in good standing will1 the L.ouisiana State Bar Association, and they shall have tlie basic iiihoductory 
two day haining regarding tlie team approacli to collaborative cases involving mental liealtli professionals, 
certified public accountants, certified valuation analyst and other professionals that may be necessary to 
fiiid a solulioir to tlie parties' legal problems ") 

Note to SCAC re Rrrle 114A.O7(a)(?): Tire CoNnborntii~e L.a?v Irrslitrrte irr Ariirrrte.sota hns beerr irr  
e~isterrce sirrce 1990 artd Ivns tlrqfirsf srtch irrstitrrtc of its lcirrd irr tlre Urritcd States. It Ims bccrr a Ientler 
irr tlrc gro~falr of Collabnratii~e Prnctice arorrrni tlre Urrifed States orrd Canadn. Tlre Irtstitrrte has 
Trnirrirrg arrtl Plvtocols of Practice Corrrrrri~Yecs arid hns corrd~tcted rrrarrerorrs trnirtirrg.~ arrd iiel~cloped 
c~fcrrsi~~cprotocols ofprncticqfor Core Collnboratii~e Profcssiormls. As .srtch tlre CoNaboratii'e L,ntv 
Irrstitrttc is rrsiqrte& qrmlifcd to prni~ide trnirrirrg forprofcssionnls seckirrg irrclrtsiorr orr a roster of Core 
Collnboratii~c Professionals. Tlre Irrferrratiorrnl Acadcrr!j~ of Collnbornfisc Profcssiormls is tire orrlj, 
irrtcrrrntiorml CoNoboratii~e orgnrrizntiorr arrd is rccogrtiicd IJJ, tlrc Collnboratil~c L.a?s irrstitrttc of 
Ariirrrresotn nrrd ntost otlrer Collaborntilagrorrl~s as a lender irr settirrg smrrflnrds of Coilaborntii~e 
Practicc 



114A.08. Exception to TrainingIRoster Requirement 

The court may accept as meeting ADR requirements a Collaborative Case where 
the attorneys, parties, and other Core Collaborative Pmfessiol~als retained by the 
parties sign a Collaborative Participation Agreement as defined in Rule 
114A.O1(c) and 111ake a good faith effort to resolve their dispute(s) witl~out 
~udicial intervel~tiol~ althougl~ one or both attorneys, or any Core Collaborative 
Professional on the case, does not meet the trailling requirements for inclusion 011 

the Collaborative Practice roster or is not otherwise illcluded 011 the roster. A 
professiollal serving on such a Collaborative Case col~sents to the jurisdictioll of 
the ADR Review Board and complia~~ce with the Code of Etlucs set forth in the 
Appendix to this Rule 114A. 

114A.09 -- Deferral. 

Cases which have been filed with the Court Adnlillistrator but in which the 
participants have chosen Collaborative Practice as an Alternative Dispute 
Resolutiol~ process shall be deferred pursua~t to a request for deferral in a form 
substantially similx to Form 114A.09 filed by the parties. Tlie court shall defer 
setting any deadlines for the period specified in the order approving defer~al. 

Advisory Comnlittee Comment 

The process for deferral of Collaborative Cases within tlie court system varies by state and is 
determined in part in family law cases by liow a family law proceeding is commenced in each 
state, i e ,  by court filing (as in California) or by service of process (as in Minnesota). See, Rule 
302 l(a) of the Minnesota Rules of Practice, Family C o u ~ t  Procedure. The purpose of a court iule 
concerning defe~ral is to permit parties in civil litigation who choose Collaborative Practice as a 
f o ~ m  of Alternative Dispute Resolution after the case is filed to avoid sclieduli~ig deadlines Some 
states exempt Collaborative Cases from specific deadlines See e g , L,a. 15"' Jud Dist Ct Civ R 
39 0 (2005) Texas courts may not set hearings or trials, inipose discovery deadlines, inipose 
scheduluig orders, or dismiss cases wliich are active in tlie Collaborative Process See Tex Fam 
Code Sec. 6 601(2005) 

RULE 114A 
APPENDIX - CODE OF ETHICS 

Introduction 

It is the policy of the State ofMim~esola to encourage the peaceable resolution of 
disputes a11d the early settleil~eilt ofpending litigation till-oug11 volu~~tary settlen~ellt 
procedures. Rule 114A of the Milu~esota Rules of General Practice provides a voluiltary 
for111 of Alternative Dispute Resolution called Collaborative Practice. The Altenlative 
Dispute Resolutioll Review Bosud (ADR Review Board) appointed by the Supreme Court 
approves iildividuals who are qualified under Rule 114A to act as Core Collaborative 
Professiollals in cases which would othelwise be subject to the requirernellts of Rule 114 



As with court-ordered ADR processes, in order for Collaborative Practice to be an 
effective ADR process, there must be broad public confidei~ce in tile integrity and 
failness of the process. Core Collaborative Professionals have a responsibility not only to 
the parties and to the court but also to the contilluing improvenlent of this ADR process. 
Core Collaborative Professionals, like neutrals, nlust observe high standards of ethical 
conduct. 

Collaborative Practice attorneys continue to be held to standards set forth in the 
Minnesota Rules of Professional Conduct, and those rules shall continue to govern the 
fundamental ethical obligations of attorneys. However, Collaborative Practice attorl~eys 
approved by the ADR Review Board or subject to Rule 114A.08 consent to the 
jurisdiction of the ADR Review Board and to con~pliance with this Code of Ethics which 
is intended to deal solely with C,ollaborative Practice. To the extent that any complaint 
filed against a11 attorney falls within the julisdiction of the Minnesota Lawyers 
Professional Responsibility Board, that Board shall have exclusive jurisdiction to 
detelmine whether a violation of the Rules of Professional Conduct Ilas occ~ured. The 
ADR Review Board shall have jurisdiction to take notice of any ruling of the Lawyers 
Professional Responsibility Board, as well as jurisdiction to investigate colnpiaints falling 
under this Code of Ethics and not under the Rules of Professional Conduct. 

Other Core Collaborative Professionals retained in Collaborative Cases shall 
continue to be subject to State ad~ninistrative or licensing rules which govern tile 
professional in his or her jurisdiction and practice area. Core Collaborative Professionals 
other than attorneys approved by the ADRReview Board also consent to thejurisdiction 
of the ADR Board and to conlpliance with this Code of Ethics. To the extent that a 
co~llplaint filed against a Core Collaborative Professional other than an attorney falls 
within the jurisdiction ofthat professional's licensing board or other regulatory agency, 
said board or agency shall have the exclusive jurisdiction to determine whether a 
violation has occurred. Tile ADR Review Board shall have jurisdiction to talce notice of 
any ruling of the licensing boards or regulatory agencies for other professions as well as 
jurisdiction to investigate complaints falling under this Code of Etllics and not under the 
jurisdiction of a professional's licensing board or other regulatory agency 

The vuruose of this Code of Ethics is to provide standards of ethical conduct to 
guide Core ~oliaborative Professionals specifically in the plovision of Collaborative 
Practice services, to iufonn and protect consunlers of Collaborative Practice services, and 
to ensue the intelity of this process 

A violation of a provision of this Code niay be a basis for removal from the roster 
of Core Collaborative Professionals or sucll lesser sanctioll as may be reconlnlended by 
the ADR Board. A violation of a provision of this Code shall not create a cause of action 
nor shall it create any presumption that a legal duty or an ethical obligatiol~ under other 
rules ofprofessional conduct have been breached. Nothing in this Code should be 
deemed to establisl~ or augment any substantive legal duty on tile part of Core 
Collaborative Professionals. 



I. Adherence to Collaborative Practice Principles. Core Collaborative 
Professionals shall adhere to and model Collaborative Practice principles 
as provided in Rule 114A.01 above.. 

I1 Self-Determination. Collaborative Practice is based 011 the piinciple of 
self-determination by the parties The Collabolative Process relies upon 
the abilitv of the parties to reach a vol~~ntwv, uncoerced anee~lient The .. . - 
prinlary responsibility for the resolution of a dispute and the shaping of a 
settlement ag~eeinent rests with the parties. Collaborative Practice 
attorneys shall not require parties tostay in the Collaborative Process 
against their will or better judgnlent. 

Note to SCAC: Becarrse tlre Collaborative Procers is trrrl)~ Iearrr oriotted with t1repartie.s takirrg 
rrltir~rate respo~rsibilit~~ for tlieir clccisiorrs, local Collaborflth~e nttorrrqjls Strr lljebb (comrrrorrly rcferred fa 
as tlrc creator of Collnhoratise Practice) anadRorr Orrslcj~ Irar'e ~eritteu a book, Tlre Collaboratir~e 1Vn)' to 
Dir~o~'ceprrbli.shed b j ~  Perrgrrirr Books,/bt tlre berrefil of irrilir~illrrals arrd corrples corrterrrplatirrg or goirrg 
tlrrorrglr dhorce . The booli edrrcntes renilw,s irr deterrrrirrirrg 11~1retIrer tlreir aratter is ssitable for (Ire 
Collaborarir~c Process artd grrides tlre~rr tltrorrgh tlteproces.~. 

111. Impartiality. Core Collaborative Professionals retained by both parties 
shall function in the Collaborative process in an impartial ~naluler and 
shall serve only in those nlatters in which she or he can remain impartial 
and evenl~anded. If at any time, tllejointly retained Collaborative 
Professional is unable to conduct the process in an impartial manner, the 
Collaborative Professional sl~all witlidraw 

IV. Conflicts of Interest. 

(a) Attorneys. Attolueys are subject to the Miiulesota Rules of 
Professional Conduct. Any coniplaints ulider this lule regarding attorneys 
sfiall fall within the exclusive jurisdiction of the L.awyers Professional 
Responsibility Board. 

(b) Financial Professionals. Finaucial professionals sllall disclose to the 
parly(ies) retaining the professioiial a~ld  attoi~ley(s) representing said 
party(ies) the nature and extent of any past or. present business relationship 
with either party or either attorney. The financial professional shall also 
disclose any busiiiess relationship the fillancia1 professional and eitlier 
party or either attorney has discussed prior to the engagement. The 
purpose of such disclosure is to provide an opporlunity for the party(ies) 
retaining the financial professional to evaluate the ilupact of said 
relationship(s) on the financial professional's impartiality and determine 
whether or not to engage the financial professional. Wllere both parties a1.e 
considering engagement of the financial professional, the financial 
professional niust decline engageniellt if eitlier party objects after said 



disclosure. Otherwise, the poteutial conflict shall not prevent the financial 
professio~lal fkom being employed, or continuil~g employment, if both 
parties agree to employ the fina~lcial professional. 

(c) Mental Health Professionals. Mental health professionals shall 
disclose any past or present business, personal, 01. professional 
relationships with the otl~er participants in the Collaborative Process to 
the party(ies) seeking to retain said professional and the attorneys 
representing said party(ies). Disclosure is intended to provide a11 
oppo~tunity for the participants to evaluate the impact of these 
relationships 011 the perceived ~~eutrality of the ll~elltal healtll professional 
and whether to engage the mental health professional Where both parties 
are cousidering engagement of the nlelltal health professional, the mental 
health professional 111ust decline engagement if either party objects after 
said disclosure. Otl1e~wise, the potential conflict shall not prevent the 
lnelltal health professiol~al from being employed, or continuing 
employn~ei~t, if both palties agree to elllploy the mental health 
professional. 

(d) Mediators and other Facilitative Professionals. ~ule'11 of the Code 
of Ethics for Rule 114 applies to mediatols providing services in 
Collaborative Cases. 

IV. Services outside of the Collaborativg Engaeement. 

(a) Attorneys. Collaborative Plactice altonleys may not s a v e  as 
litigatio~l counsel if the Collaborative Process te~minates prior to 
settlement, 01 in ally post-decree or post-judgment matters related to the 
dispute 

(b) Financial Professionals. 

1 A financial professional's solicitatiol~ of se~vices to any party duling a 
Collabo~ative case is strictly prohibited in ally maimel at any time. 

2. During the Collaborative Process, the fillal~cial professional may not 
provide to either Client financial services that are outside the scope of 
the finallcia1 professionals Participation Agieement, 

3. During the Collaborative Process, the financial professional shall not 
discuss providing finaucial services to any party at the conclusion of 
the case. 

4 Nothing in this rule plol~ibits a fi~larlcial p~ofessional ~etained by only 
one party from pioviding unsolicited services to that party following 
the conclusion of the Collaborative P~ocess 



5. In cases where a financial professional bas beeii retained by both 
paties and the Collaborative Process was successfully conlpleted and 
one party approaches the financial professional for financial services 
within one year of the conclusion of a Collaborative Case, it is 
reconmended that tlie financial professional obtain the other party's 
conselit to provide financial services before accepting engagement for 
this purpose. Otherwise, the financial professional is fiee to provide 
unsolicited services to a party at the conclusion of a Collaborative 
Case, 

6. If a financial professional was retained by both palties in the 
Collaborative Process and the Collaborative Process teil~linated prior 
to successful completion, the fula~cial professional shall not worlc with 
only one party following tern~ination as to do so would con~promise 
the role of t l ~ e  Professional during the Collaborative Process. 

(c) Mental Health Professionals. Generally, the role oi  mental healtl~ 
professionals ends when the Collabolative Plocess is successfully 
con~pleted or terminates. Howevel, one or both parties may wish to 
conti~lue a relationship wit11 a coach or child specialist if the Process ends 
If so, the following sl~all apply: 

1. Followil~g the conclusion of the Collaborative Process, coaches and 
child specialists sltall not sellre in any role with one or both parties 
otl~er t11a11 the role they had during the Collaborative Process. 

2. Where a coach or child specialist was retained by both palties, botl~ 
parties may continue to work with t11e professional following the 
conclusion of the Collaborative Plocess. 

3 .  I f a  coach or child specialist was retained by both parties in the 
Collaborative Process and only one party wishes to work with the 
coach or child specialist once the Collaborative Process ends, the 
coach or child specialist may worlc with that party piovided that the 
Collaborative Process was successfully conlpleted and the coacll or 
child specialist obtains the consent of the other party. 

4. If a coach or child specialist was retained by both palties in the 
Collaborative Process and the Collaborative Process ternlinates prior 
to successful completion, the coach or child specialist shall not worlc 
with only one party following ter~nination, as to do so would 
conlprolnise the role ofthe professional ill the Collaborative Process, 

5 If a coacll or child specialist worlced with ool~ly one party during the 
Collaborative Process, tlle coach or child specialist inay continue 



working with that party following the conclusion o f  the Collaborative 
Process. 

(d) Mediators. Without the consent o f  all parties, and for a 
reaso~lable time under the particular circumstances, a neutral who also 
practices in another profession shall not establish a professional 
relatio~lsbip in that other professio~l with one o f the  parties, or any person 
or entity, in a substantially factually related matter. 

Advisory Committee Comment 

The requirement that Collaborative Practice attorneys refrain from serving as litigation courlsel if 
a Collaborative Case terminates prior to settlement or in related post-decree or post:judgment matters is 
well established witliin Collaborative Practice. Tile purpose of such a requirement is protection of the 
atmosphere necessary for a "full and fair excliange of information" between participants. See, e g , Cal, 
Sonorna Cty Super Ct. R 9 25 A, 1 This requkernent is a critical element in what makes Collaborative 
Practice a unique and llighly integrated form of Alternate Dispute Resolution. Clients are more likely lo 
opeilly express needs in a structured discussion of issues if they do not fear that the attorney representing 
the otber paIty will go to court against tliem 

Some jurisdictions require witlidrawal of all Core Collaborative Professionals at the conclusion of 
proceedings See e g , Cal  Sonoma Cty Super Ct. R 9 25 A, I .  Otlier jurisdictions provide only for 
mandatory attorriey withdrawal See e g , La. 15"' Jird Dist. Ct Civ. R 39 0; Tex Fam. Code Sec G 60.3 
(2005) 

Note to SCAC: Irr tire State of Tcxas, corrtirrrrcd scr~lice bj'finnrrciol orrd nrerrtnl lrealthprofessiorrals orr 
a case is slrecificnl~pert~ritted~follo~~~i~~g tlre co~rclrtsiorr o fn  case ~~d~e t l rer  by ~rrrri~~atiorr prior to 
ngreerscrrt or bj, senler~rerrt, Tire Collnboratii1e L.o!~t Irrstitrrte of i'ifirrrrcsoto lras adopted Protocols of 
Practice for corrtirrned sert~ice b]tfinarrciol arid rrrerrtal lrcnltlr profissiormls follo~sirrg the terrrrbro!iorr of 
a case ~ ~ d ~ e t l t e r  4)' ogreerrrerrt or otlrer~~~isc.  Tire gr~id~'lirrcsfor tliis C O I I ~ ~ I I N ~ ~  ser~lice are rcjlectcd irr !Iris 
r11le. 

V. Competence. Attorneys are subject to the Minllesota Rules o f '  
Professional Conduct Any co~~lplaillts under this rule regarding atto~neys 
shall fall within the exclusive jurisdiction o f  tile Board o f  Professio~~al 
Respo~lsibility. Financial and lllelltal health professiollals and l~~ediators 
shall serve parties in the Collaborative Process ollly when they have the 
necessary qualifications to satisfy the reasollable expectatiolls o f  the 
parties. 

VI Confidentiality. Core Collaborative Professiollals shall ~liailltai~l 
co~~fidentiality to the extent provided b y  Rule 1 14A.03 and the 
Participation A g r e e ~ n e ~ ~ t  

VII. Quality of Process. 

(a) Core Collaborative Professiollals shall use their best efforts to assure 
that their cliellts ale ~~lal t i~ lg  a full disclosure o f  all rnate~ial 



infor~natio~i. In the event a cliellt refuses to make a disclosure of 
material illformatioll a Core Collabolative Professio~lal shall witlldraw 
from replese~ltation 

(b) Collaborative Practice attorneys shall not deceive or illtentionally 
~nislead the other coullsel or palties. 

(c) Collaborative Practice attorneys shall never threaten to witIl&aw from 
the Collaborative Process for tactical reasons. Collaborative Practice 
attorneys shall not threaten litigatiol~ during the Collaborative Process. 

(d) Cole Collabolative Professiol~als shall meet standalds of professional 
ethics for theil respective professio~~s 

(e) Collaborative Piactice attoineys shall not induce or rely on inistakes by 
other parties or ottier coullsel to obtain a significa~~t, substantial, ullfail 
benefit 

VIII. Fees. All fee agreenients shall be in writing 

Advisory Coinnuttee Comment 

With respect Rule VII(d), (he ADR Review Board's jurisdiction does not include determining de 
novo \vl~etiier a Collaborative Practice Professional has violated any ethical standards in his or ller 
profession Rather, the ADR Board's jurisdiction sl~all only include the authority to recognize 
determinations of violations made by tlie Minnesota Board of Professional Conduct or other bodies 
regulating standards for mental health and financial professionals 

RULE 114A 
CODE OF ETHICS ENFORCEMENT PROCDURE 

h~clusion on the roster of Core Collaborative Professionals pursuant to 
Miln~esota General Rules of Practice 114A.06 is a collditiollal privilege revocable 
for cause The procedure applicable to colnplaints against neutrals set forth in the 
Code of Ethics Enforcement Procedure Appendix to Rule 114 is applicable to 
Core Collaborative Professiollals as well as thougli fully set forth I~ereiil 





APPENDIX C - PROCEDURAL HISTORY 

2003 - The Minnesota Supreme Court's Alternative Dispute Resolution Review Board 
(ADR Review Board) proposed changes to Rule 114 o f  the-General Rules o f  Practice for 
the District Courts (Rule 1 14), including inco'rporating Collaborative Law into the Rule. 
Recolnnlended provisions regarding Collaborative Law included: 

A definition o f  Collaborative Law (1 14.02 ( 8 ) )  
That notice o f  ADR Processes was to include a list o f  collaborative law 
attorneys ( 1  14.03) 
Training in Collaborative Law required to be included on list o f  
Collaborative Law attorneys ( 1  14.13(f)) 

A public lneeting regarding changes to Rule 114 was scheduled on February 5,2004. 
(Fiiial Draft for Public Foczrs Group 2/S/04 ofRu1e 114 of the Geiieral Rules of Practice 
for the District Courts, i.s rr~~ailable at tlte ofices qf the Collaborative Law, histiture, 3300 
Edinbomz~gl7 Way, Suite 550, Edilia, MN .5.543.5.) 

February 2,2004 - The Alternative Dispute Resolution Section ofthe Minnesota State 
Bar Association (ADR-MSBA) submitted a letter to the ADR Review Board dated 
Februay 2,2004 and signed by Joseph D. ICenyon, Section Chair, supporting 
Collaborative Law but objecting to the inclusio~l o f  Collaborative Law into Rule 114 
because Rule 114 concerns ADR processes conducted by one or Inore izeutrals, while 
Collaborative Law is conducted by lawvers. (Copy of letter i.s a~~ailable at [lie offices of 
CLI.) 

October 28,2004 - The Minnesota Supreme Court Advisory Conlnlittee on General 
Rules o f  Practice issued its report dated October 28,2004 recoln~llending that no action 
be taken with respect to including Collaborative Law in Rule 114 because o f  the inherent 
differences between Collaborative Law and ADR under the supervision of  the court. The 
Committee suggested that i f  the Court wished to provide for Collaborative Law in the 
rules, it should be done through anlending Rule 1 1 1 regarding scheduling o f  cases. See, 
Recomn~endations o f  Minnesota Supreme Cou1-t Advisory Colnlnittee on General Rules 
ofPractice, No. CX-89-186.3, at 2. (Report dated October 28, 2004.) 

August 19,2005 - The Advisory Colnlnittee held a public hearing regarding its 
recolninendation to anlend Rule 1 1 1 and Rule 114. CLI presented its view o f  the need for 
a Rule o f  Practice for the District Courts enconlpassing more aspects of  Collaborative 
Law then deferment from sclleduling deadlines. A CLI task force proposed drafting a 
iule o f  Collaborative Law that included: 

0 Defining Collaborative Law to include the signing o f  a Participation Agreement; 
0 Confidentiality provisions and a 30-day waiting period; 
0 A training requirement and provision for a roster o f  trained Collaborative 

professionals 



0 A deter~ni~lation that Collaborative Law is an ADR process and that notice should 
be provided to potential clients of this process along with notice of other ADR 
options; and 
Providing the ADR Review Board authority to handle ethical colnplaints 
concerning violatiolls of proposed Rule 114A unless said violations fell under the 
ju~isdiction of the Lawyers Professional Responsibility Board or other licensing 
Boards 

The Advisory Colllmittee accepted the proposal of the task force to draft this rule. 

September, 2005 - The Advisory Co~llnlittee issued its report dated September 26,2005 
defer~ing a definitive recommendation to the Court regarding inclusion of Collaborative 
Law in the Millllesota General Rules of Practice for the Distrrict Courts. To the extent the 
Court wished to collsider inclusion of Collaborative L,aw in the court rules however, the 
Advisory Collllllittee renewed its recol~li~~endation of Octobw 28,2004 clarifying that is 
recolnlnendatioll should include a illodification of Rule 304 to provide relief fi-om 
scheduling deadlines in family law cases. See, Reco~nrnendatiolls of Minnesota 
Sul~reme Court Advisory Coinillittee on General Rules of Practice, No. CX-89-186.3, at 3 
(Final Report dated September 26, 2005.) 

September, 2006 - The Advisory Coll~l~littee issued its prelinlinary discussion draft dated 
September 12, 2006 stating that it believed "a provision of collaborative law in Rule 1 1 1 
relating to scheduling of cases, coillbined with provision for collaborative law in other 
ADR rules and in the code of ethics enforcement procedure should be made at this time." 
See, Recol~~~~lelldations of Miilnesota Supremle Court Advisory Collltllittee on General 
Rules of Practice, Preliillinaly Discussion Draft, No. CX-89-1863, at 3 (Prelilllinary 
Discussion Draft dated Septenlber 12,2006). 

September 18,2006 - CLI submitted a final draft of proposed Rule 114A to the 
Advisory Committee. 

September 19,2006 - The Advisory Co111111ittee held a public healing on proposed Rule 
114A submitted by CLI. 

October 4,2006 - The Advisory Corninittee sougl~t formal written input on questions it 
had regarding Collaborative Law and a proposed rule legarding Collabolative Law fionl 
potel~tially interested palties and organizations listed in its Final Report dated Malch 29, 
2007. Attached are responses sublllitted to the Advisory Co~lllllittee by the following 
organizations: 

0 Collaborative Law Institute; 
0 ADR Review Board; 

American Acadenly of Matri~~lollial L,awyers - Minnesota Chapter; 
0 Lawyeis Professional Responsibility Boaid; 
0 ADR Section of the MSBA; 
0 Minnesota State Board of Legal Certification; 



* Minnesota State Board o f  Continuillg Legal Education; 
MTLA Fanlily Law Section; 

* MSBA Fanlily Law Section; and 
* Ellen A. Abbott, individually. 

March 29,2007 - The Advisory Colnlnittee submitted its Final Report to the Minnesota 
Supreme Court regarding inclusion o f  Collaborative Law in the General Rules o f  Practice 
for the District Courts. See, Recoln~nendatio~~s o f  Minnesota Suprelne Court Advisoly 
Colnlnittee on General Rules o f  Practice, No. CX-89-1863 (Final Report dated March 29, 
2007.) 
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JUDGE OF DISTRICT COURT 

STEARNS COUNTY COURTHOUSE 

ST CLOUD. MINNESOTA 56103 

TELEPHONE (812) BS8 3BS0 
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Ellen A Abbott, Chair, Fanlily Law Section 
L,inda F Close, Chair, ADR Section 
Lucinda E Tesson, Chair, Coln~nittee on Rules of Professional Conduct 

Collabo~ative Law Institute 
Linda K. Wray, President 



FROM: Minnesota Supreme Court Advisory Comlnittee 
On General Rules of Practice 
Hon. Elizabeth Anne Hayden, Chair 

DATE: October 4,2006 

RE: P~oposed Anendments to Establish Collaborative Law as a Court- 
Annexed ADR Process 

The advisory committee has considered a number of proposals relating to "collaborative 
law." This process began at least two years ago, and the conlmitlee has not yet made any final 
determination as to what recommendations to nlalte to the Minnesota Supreme Court on this 
subject. The committee is quite satisfied that collaborative law represents an ADR process that 
may be of interest and value to litigants, at present primarily in the marriage dissolution process, 
but also potentially in other types of disputes. 

The current proposal, prepared by a self-appointed task force and submitted to the 
advisory comlnittee in September 2006 is available on the Court's website at: 
htt~~://w~~~w.i~mcourts.rrov (click on News). The cormnittee has also posted the portions of its 
2004 and 2005 Final Reports that deal with the collaborative law proposals and t11e committee's 
interim advice to the Court. 

The current pr.oposal seeks to have collaborative law recognized as a for111 of ADR to be 
used in coui-t-annexed contexts. The advisory committee recognizes that collaborative law is a 
valid and potentially attractive alternative to litigation in court. Collaborative law, however, is 
prenlised on the resolution of disputes outside the court system; the committee has struggled to 
deternline the proper sole for this process in court rules that apply only to court cases. In many 
ways, collaborative law appears to be an ADR process that parties to a dispute might select to 
resolve the dispute, ~nuch as they nlight agree to use Anlerican Arbitration Association or 
National Arbitration Forum processes, or NASD arbitration, or a host of other ADR processes 
that do not require resort to the courts except in linlited ways, usually defined by statute. 

The current proposal includes a nunlber. of features that distinguish it from any existing 
ADR process, and the advisory con~n~ittee wants to be sure that it fully understands the views of 
affected boards, committees, and bar groups on the desirability of the proposed rules and 
alternatives that might be implemented. 

The conu~~ittee would like to receive conmlents fiom all interested pelsons not later than 
January 15, 2007. Please subnlit them by illail or enmil (ernail prefeired) to 

Michael Johnson, Senior L.egal Counsel and David F. Hen-, Reporter 
State Court Administration Maslon Edel~nan Bom~an & Brand, L.LP 
140-C Minnesota .Judicial Center 90 Soutll Seventh Street 
25 Rev. Dr. Martin Luther King, .Is. Blvd. ,3300 \?'ells Fargo Center 
Saint Paul, MN 55155 Minneapolis, MN 55402-4140 
~nicl~ael.iolinson~courts.state.n~~~.us david.herr.ii3n~asloi1.com 



The committee may or may not hold furtl~er hearings on this subject before malcing a 
recom~~endation to the court; accordingly, any interested parties should assume that their written 
subillissions may be their final opportunity to be heard before this coiiimittee. 

Specific questions or conceri~s about the cunent proposal that have been voiced either to 
or by the advisory coinmittee include the following: 

1. Given the fact that collaborative law is designed primarily to function without resort to 
the courts, is it properly or optimally viewed as a court-annexed ADR process at all? 

2. Is "collaborative lawyering" a form of ADR service to be "regulated" by the ADR 
Review Board as it does other types of ADR Neutrals or' is it more akin to a specific form of 
legal specialization that should be treated under the aegis of the Minnesota State Board of Legal 
Certification? 

3. Should the courts impose any training or other requirements on collaborative lawyers 
beyond what they are performing in a case pending before the court? 

4. Is it appropriate for courts to reconullend "collaborative lawyers" to litigants, either 
those who have counsel or those who may not? Should the general rules include a provision 
requiring this? 

5 Is it appropriate for the court rules to requi~e lawyers to advise their clients of an 
ADR process that might require those clients to retain different counsel? 

6. Should the general rules specify the form of engagement agree~eements between lawyers 
and clients, as is proposed in Fonn 114A.,01? 

7 Sl~ould this con~nlittee be concerned about having judges monitor the piogression of 
the case and assume responsibility for enfolcement of the requirenlents of collaborative law 
practice? 

8. Is it appropriate for the rules to exempt any class of cases fro111 case scheduling 
requireillents because the parties are exploring settlen~ent tl~rough any process? Should the 
deferral from case n~anagement, if allowed in the rules, have any temporal limits? 

9. To the affected Boaids, the Collaborative Law Institute and the task force: Wliat 
would be the fiscal impact of adoption of the proposed Rule 114A, and what budgetary suppo~t 
exists to beai these costs? If fees are appropriate for certification of a collaborative law 
specialty, what ~vould be the appropriate fee? 

10. IS collaborative law practice as envisioned by t l~e  proposal consistent with the 
ethical obligations of attorneys under the Rules of professional Responsibility? 

1 1 Ale domestic abuse situations handled appropriately in the collabo~ative law 
process? 

12. Is it applopriate for court rules to plovide a waiver from general ADR 
iequirements if a case bas already attempted a collaborative law process? 



1.3. What author,ity if any exists for the judicial branch to impose confidentiality by 
court rule on a collaborative law process that exists primarily outside of the judicial process? 

14. If attorneys in the collaborative law process are not sewing as neutrals but as 
attorneys, is it appropriate to create additional confidentiality rights? 

15. If a medical professional, such as a nlental health professional, is involved in the 
collaborative law process, how does that professional's obligation as a mandatory reporter of 
child ~naltreatinent or abuse square with the proposed confidentiality of the collaborative law 
process? 

16.. Should the proposed confidentiality of the collaborative process preclude a party 
from introducing testimony to establish an oral settlement agreement that one of the par.ties has 
relied upon to their detriment? 

17. Can collaboraiive law process be effectively utilized for cases that have already 
been filed in court? How does the absence of judicial involvement in the collaborative law 
process square with the court's responsibility to manage its caseload and maintain an appropriate 
scheduling process? 
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Rcsoiving Disputes Reipcctrully 

FROM: Collaborative Law I~mstitute 
Linda K. Wsay, President 
Rule 114A Task Force 

DATE: .January 1 1, 2007 

RE: Proposed t\lnendments to Establish Collaborative Law as a Court- 
Annexed ADR Process 

TO: Mi~uiesota Supreme Court Advisory Co~~miitlee 011 Genela1 Rules of 
Practice, and the 1Honorable Elizabeth Anne I-Iayden, Cliai~ 

c/o Michael Jolumso~m, Senior Legal Counsel 
State Court Adlimi~mistratio~m 
140-C Mililiesota Judicial Center 
25 Rev. Dr. Martin Luther Icing, .Sr. Blvd. 
St. Paul, MN 55 155 

c/o David F. Hell, Reportel 
Mas1011 Edelman Bol~nan & Brand. L.Ll' 
90 South Seventh Street 
3 300 Wclls Fargo Center 
Minneapolis, MN 55402-41 40 

Dear Iudge Hayden, Mr. Jolumson, Mr H e ~ r  and Conmmittee Members, 

Tliadc you for the oppol-tunity to respond to the questions raised by the Comrslittee in its 
Octobe~ 4. 2006 memo Tlie Task Force which drafced the p~oposed Rule 114A has 
consideled tlie questions of the Conumiitlee as has the Collaborative Law Institute The 
followi~ig replesents tlie response of the Task Folce and tlie Collaborative Law Institute. 

1. Given the fact that collaborative law is designed primarily to function 
without resort to the courts, is it properly or optimally viewed as a court-annexed 
ADR process at all? 



ANSWER: Yes. Collaborative Practice is a court-a~ulexed ADR process. 'The 
following alalysis applies in family law cases. 

Rule 310.01 requires fanlily law matiers in district court to be subject to ADR, 
with some limited exceptio~ls That parlies pree~nptively choose to use the Collaborative 
Practice ADR process p~ior  to this rule being triggered (that is, prior to filing), does ilot 
alter the requirement for these parties that they must engage in a11 AADR process. This is 
so because vilfually all fanlily law cases at some point enter the coul-t system. If parties 
did not choose an ADR process before filing, they would necessarily be required to 
choose one after filing. 

It is the fact that fanlily law cases 111ust at solne point enter the corn? system and 
use ADR, and not the timing of the ADR plocess in relation to the lili~lg of the case that 
makes a plocess a couit annexed plocess 

We would also suggest that the fact that thele is little court involvement in most 
Collaborative Plactice cases does not lender Collabolative Plactice less of a c o t ~ t  
aiulexed ADR plocess than ally other ADR plocess conllnenced before a case is filed. 
L.ittle cou~t  il~volve~~lent is one optiorl for ADR just as Illore court involvement is a ~ ~ o t h e ~  
option 

Little court i~lvolve~lleilt also does not render a Rule unnecessary. A Rule is 
needed to protect the integrity of the model, govem cases that fall out of the 
Collaborative process, and provide for the d e f e ~ ~ a l  of scheduling deadlines in cases that 
become Collaborative after filing. Rule 114A.01 protects the integrity of the 
Collaborative Practice   nod el by requiring the signing of a Participatio~l Agreement 
whic,h in turn requires adherence to the fiindailletltal principles of Collaborative Practice 
in those cases identified as Collaborative Practice cases. It is noteworthy that Rule 114 
liltewise protects the integrity of ADR processes even in those cases where the services 
are not court-ordered. The Advisory Comnler~t to Rule I of the Code of Ethics 
Enforcelllent Procedu~e Appendix provides that "[tjhe ,complai~~t procedure applies 
whethei the services are court ordered or not, and whether the services are or ale not 
pursua~lt to Miruiesota General Rules of Practice." 

Rule 114A goverlls cases that fall out of the Collaborative process as follows: it 
requiles that co~~~il lu~licat iol~s dulling the Collaborative process remain confidential 
(1 14A.03); it provides for the enforceability of written agree~lle~ils made during the 
Collaborative process (I 14A.04); it provides for an orderly transition to litigatioll counsel 
followi~lg the termination of the Collaborative process (Rule 114A.05); and it exempts 
parties participating in Collaborative Practice cases from further Rule 114 requirements 
(Rule 114A.08). This is no differ,ent thau the way a case falling out of mediation ~vould 
be treated. 

Rule 114A 09 provides f o ~  the deferla1 of scheduling deadlines ill cases that 
beconle Collaborative aftel filing 



Althougl~ Collaborative Practice has its roots in fanlily law, we fully expect that 
it will branch out into probate law, construction law, eillployine~lt law, business 
co~ltractual law, and other areas where the parties are lilcely to have future contact. 

2. Is "collaborative lawyering" a form of ADR setvice to be "regulated" 
by the ADR Review Board as it does other types of ADR Neutrals or is it more akin 
to a specific form of legal specialization that should be treated under the aegis of the 
Minnesota State Board of Legal Certification? 

ANSWER: "Collaborative lawyering" sl~ould be regulated by the ADR Review 
Board as are ADR Neutrals and should not be regalded as a specific for111 of legal 
specialization 

First, Collaborative Law in its interdisciplinary form, called Collaborative 
Practice, illcludes mental health pr~ofessionals, fillancia1 professionals and mediators. As 
such, it is not adequate to refer to this nlodel simply as a specific form of legal 
specialization. 

Second, Collaborative Practice is a foml of ADR as is acla~owledged by the 
Mi~ulesota Supreme Court Advisory Conullittee in its October 4"' memo'. As such, like 
other ADR processes, it is more appropriate to view it as a process to be regulated to 
ensure broad public confidence in the integrity and fairness ofthe process. 

As to the e~ltity best suited to ~egulate Collabolative Practice. the followi~~g is 
offe~ed: the ADR Review Board is uniquely qualified, as coillpaied to the Lawyer's 
Board of Professional Responsibility, the Collaborative Law Illstitute or any other entity, 
to ~egulate Collaborative Practice. In this legaid: 

c The ADR Review Board has the expertise to regulate professionals subject to 
i-~lultiple licensing Boards. Indeed, it regulates atlor'i~eys: subject to the Lawyer's 
Board of Prdessioilal Responsibility, and ille~ltal health professionals, subject to 
the Board of Psychology, wl~o are mediators. In this regard, the ADR Review 
Board Advisory Conu~le~~t-2007 t\llendment to RLII~ 1 (Scope) of the Code of 
Ethics Enforcement Procedure, states: 

The B o l d  will considei the full context of the alleged 
misco~~duct. i~~cludiilg wl~etl~er the neuhal was subject to 

' It has become increasingly common across tlie United States and Canada as well to view Collaborative 
Practice as a form of Alternative Dispule Resolution l h e  following states and counties are among those 
that liave included Collaborative Practice under tlie umb~ella of Alternative Dispute Resolution: San 
Diego, California; San Mateo, California; Santa Clara, California; lcansas; North Carolina; Texas; Utali; 
Colorado: and Manitoba 



other avplicable codes o f  ethics, or iel~lesentillg a 
"qualified organization" at the time o f  the alleged 
nlisconduct" 

e The L,awyer's Professional Respoilsibility Board cannot regulate non-attorneys 
and thus callnot ser~ie the satlie general oversight function that the ADR Review 
Board serves. Furtl~er, there are sonle ethical precepts i11 Collaborative Practice 
which the LPRB would 11ot enforce because they do not fall within the anlbit o f  
the Rules o f  Professioilal Conduct, such as voluitary disclosure o f  all releva~lt 
infornlation and withdrawing from a case rather t11a11 representing a client in court 
i f the  case fails to settle in the Collaborative process 

e The Collaborative Law Institute cannot regulate no~mmembers. It is a plivate 
orgai~ization. It is not a lequi~ement. nor should it be a lequirement, to be a 
member o f  tlte olga~lization to use the Collabolative Plactice lnodel undel Rule 
114.4 

e Tlle proposed Rule I 14A clearly gives the ADR Review Board jurisdiction only 
over those nlatters falling under Rule 114.4 and in the event a coinplaiilt involves 
a conflict with another licensing Board, Rule 114A provides that exclusive 
julisdictioll o f  t l ~ e  nlatter resides with the other licellsing Board. 

3. Should the courts impose any training or other requirements on 
Collaborative la\vyel.s beyond what they are performing in a case pending before 
the court? 

ANSWER: Yes,  it is entirely appropriate to impose a trainiilg requirement 011 

those professionals who wish to be qualified under Rule 114A. Collaborative Practice 
presents a unique need for training in that attonleys must develop slcills in settling cases 
that do not presume litigation will be used 01 threatened. The development o f  effective 
slcills in this regard requires illat the attorney malte a ~~rofound paradigm shift in his or her 
approach to all aspects o f  the case, including how the attoilley views hislher role and 
responsibilities, how the attorney works with his or her cliept, how the attorney worlts 
wit11 the other attorney on tlle case: and how the attorney cd1ducts negotiations. Pauline 
13. Tesler in her groulldbrealcing book, Collrboroth~e Low. Achiel~ir7~ Ef'Ec/ive Resol~r/ior~ 
i17 Diilorce i+~ithoz/t Li/i,ec//ior7, published by the Fall~ily Law Sectio~l o f  the A~~lerican Bar 
Association, describes this paradigm shift in great detail.' 

Further, in cases that involve or may be appropriate for involvement o f  Core 
Collaborative Professionals in addition to attorneys, the Professio~lals i~lust be aware o f  
the sltill set available within eacll discipline and nlust be skilled to work together as a 

See also, e g ,  Rule 1620 of the Law Socicty of Sasl<atcl~ewan which p~ovides that "[a] lawyer may not, in 
any mariteling activity, describe 11ini or herself as being qualified to practice collaborative law unless he or 
she has successfully completed a coitrse approved by the Admission & Education Committee " 



team. See e g ,  La. 15'" Jud. Dist Ct. Civ. R. 39.0. (2005) ("Any atlorney that enters 
into a Collaborative Law agreement in the Fifteenth Judicial District shall be in good 
standing with the 1,ouisiana State Bar Association, and they shall have the basic 
introductoly two day training regarding the team approach to Collaborative cases 
il~volving nielltal health professionals, certified public accoulltants, certified valuation 
analyst and other professionals that lnay be necessary to find a solutioll to the parties' 
legal problems.") 

Both the International Academy of Collaborative Professionals and the Min~lesota 
Collaborative L.aw Institute have minimum training standards which are attached as 
Exhibits A and B to this document. 

4. Is it appropriate for courts to recommend "collaborative ia\.cyers" to 
litigants, either those who have counsel or those who may not? Should the general 
rules include a provision requiring this? 

i 

ANSWER: This question suggests that the Courts will be in a position of 
~ecommendiltg some lawyels ovel othels. While the concern to the economic interests 
and status of lawyers is uhdersta~~ldable, the Co~~rts '  recommendations under Rule 1 14.4 
are for litigants to use an ADR process one of which is Collaborative Practice. and not a 
reconunle~datiol~ per se to use specific lawyers or to change their legal representative. 
That may be a c o ~ ~ s e q u e ~ ~ c e  of choosing the Collaborative process, much the sane  as 
parties' may embrace another. for111 of ADR such as mediation, and proceed with or 
witllout counsel. Any recommendation that a11 altenlative to litigating a dispute be 
considered may impact a parties' choice of legal representation. That should not deter the 
Court fiom offering the widest range of alter~lative dispute resolving r net hods to the 
parties. In this regard, it is notewolihy that the I-Iermel~in Cou~lty Court routi~~ely 
reconu~lends to litiga~ts financial Early Neutral Evaluators who are lawyers. Fu~tller, 
courts routillely recollunend lawyers who are mediators to litigal~ts. In recommending an 
ADR process such as Collaborative Practice, the provision of a list of professiollals \vho 
provide the recon~~nended ADR process is a service to the public, and the p1,ovision of 
such lists is the conunon practice in Milulesota. 

5. Is it appropriate for the court rules to require lawyers to advise their 
clients of an ADR process that might require tl~ose clients to retain different 
counsel? 

ANSWER: First, Rhle 1 l4A does not prohibit any lawyer or group of lawyers 
50111 representing clients in the Collaborative model. The only requirement under the 
Rule for representation is the sig~lillg o f a  Collaborative Participatiol~ Agreement I11 other 
words, neither training in the Collaborative lnodel nor memberslup in the Collaborative 
Law institute is required for a lawyer to serve as a Collaborative lawyer on a case." 
(TI-ailling is required however to become a Rule 114A qualified Collaborative 

3 Compale, Rule 1620 of the Law Society of Saskatchewan discussed xrpr rr in footnote 2 



professional.) Notwithstanding the foregoing, lawyers without training in the 
Collaborative nlodel will need to exercise their,judgment as to wl~ether representation in 
a Collaborative process is consistent with their duty to clients. 

Second, pursuant to Rule 11 4..03 (b) lawyers are required to provide clients with 
information about ADR processes, including mediation, wl~ich nlay impact a lawyer's 
ecollolnic and status interests. Because Collaborative Practice is an ADR process, it is 
appropriate to include Collaborative Practice in this requi~.ement.4 11 w0~11d be a 
disservice to parties to linlit their ADR options. 

Finally, Rule 114A.02 is consistent with lawyers' obligations to assess with each 
individual client the process options available to them and to assist each client with 
deterlllining which option would best serve his or her needs. In this regard, Rule 1 .2(a) 
and Rule 1.4(a)(2) ofthe Minnesota Rules of Professional Conduct provide in relevant 
part: 

Rule 1.2 (a) Subject to paragraphs (c) and (d), a lawyer sllall abide by a 
client's decisions concerning the objectives bf representation and, as 
required by Rule 1.4, shall consult with the client as to the nlealls by 
wllich they are to be pursued. 

Rule 1.4(a)(2) A lawyer shall leasonably consult wit11 the client about t11e 
means by which the client's objectives ale to be accolnplished 

6. Should the general rules specify the form of engagement agreements 
between larvyers and clients, as is proposed in Form 114A.O1? 

ANSWER: Yes. One ofthe basic reasons for a Rule on Collaborative Practice 
is to protect tile integrity of the model. This protection can be afforded only by 
articulating the fi~ndamental principles ofthe lnodel and requiring agreelllent of all 
pal-ticipants to adhere to these principles. The Participation Agreenlent is the means for 
doing this. Without it, there is no assurance tlmt a process being called Collaborative is in 
fact ~ollaborative.~ Because participation in the Collaborative plocess is purely 
voluntary, the requirement to use an engagement agreement such as that proposed in 
F O I ~ I  114A.01, does not impail the ability of lawyers to exercise their independent 
judgnlent in how best to represent their clients. 

" A provision similar to Rule I14A.02 was passed by the province of Alberta, Canada in Section 5 of the 
Family Law Act wI1ic11 took effect on October 1, ,2005, Pursuant to that law, each lawyer has "a duty (a) to 
discuss with the party alternative methods of resolving matters that are the subject of the application, and 
(b) to inform tlle party of collaborative processes, mediation facilities, and family justice services known to 
the lawyer that might assist the parties in lesolving tllose matters " 

' Similar process requirements are set for111 in other jurisdictions' court rules and statutes See P g ,  Cal 
So~lot~ra C I ~  Super Ct R 9.25 A, 1; L. A Cozo?l}~S~~per CI R 14.26; La 15'".lud Dist Ct Civ. R. 39.0; 
Tex Farn Code Sec 6 603 (7005); N C  Stat 50-76 See also Tex. Forrn E 3 21 0 (Texas' approved form 
for this purpose which is set out in court rules) 



7 .  Should this committee be concerned about having judges monitor the 
progression ofthe case and assume responsibility for enforcement of the 
requirements of collaborative law practice? 

ANSWER: No. The Collabor'ative Practice nlodel is a client-centered dispute 
resolution process using lawyers' skills as problems solvers, nlental health professionals' 
sltills in coachi~tg and child-related issues, fina~cial professionals' skills in fillancia1 
issues and mediators' skills as needed in contlict resolution. Altl~ougl~ the model does 
incorporate the use of a case 111a11ager in appropriate cases, the model is designed for use 
out of court; thus, Judges would not ordi~larily serve in this role. Rule 114A.09 provides 
that in cases that become Collaborative after filing a defe~erral for111 would be filed 
providing for deferral of court scheduling deadlines during a certain prescribed pel.iod. 
During this period the courts would have no oversigl~t function. At tlle conclusioll ofthis 
period, t l ~ e  court would have discretion to penllit izlrthe~' time to coltlplete the 
Collaborative process or to order otller appropriate scheduling deadlines. Alternatively, 
parties who decide to talte a case Collaborative after filing could illactivate their case so 
as to remove any and all court oversight function. s. 

With respect to the question of Judges' responsibility for the eenfo~,cement ofthe 
requireme~lts of Collabo~ative Practice, Judges under tlle proposed Rule 114A would 
have little responsibility in tllis regard while the case is in the Collaborative vrocess, 
again because the model does not presume tile involvement of the Court. Rather, in the 
event of a violation of a lilndamental principle ofthe process, tlle attorneys would be 
1,equired to withdraw fro111 tlle case. (Tlus principle of the Collaborative process is 
embodied in the Collaborative Participation Agreement and must be discussed by 
Collaborative attorneys with clie~lts prior to obtaining a client's agreement to use the 
Collaborative process.) U~lless the parties retained substitute Collaborative counsel, the 
case would go to litigatioll with new counsel At this point, Judges may be requested to 
enforce Rule I 14A by: disqualifying ;in attorney from appearing in their cot111 rooln who 
had signed a Participation Agreement in the case (Rule 114A.OI(a)); ensuring [hat tlle 
proper waiting period had been complied wit11 (Rule 1 14A.05); enforcing witten 
agreements made during the Collaborative process (R~lle 114A.04); and preserving the 
confidelltiality of c o ~ ~ ~ ~ ~ ~ u n i c a t i o n s  in t l~e  Collaborative process (Rule 1 14A.03). Tltis role 
is similar in the latter two respects to a Judge's  ole in a case that has been tllrough 
~nediation - Judges will deterllli~le whether agreements made in mediation are 
enforceable, and ltlust preserve the coltfidentiality of the mediation process. With regard 
to etiforci~ig the disqualification provision and the waiting period, these very specific, 
concrete requirements that Judges have experience with in other areas. For exanlple, 
Judges deal with disqualification motions fiom ti111e to time based on real or perceived 
conflicts of interest. They frequently enforce ti~lleli~tes for motion practice and other 
scheduled matters. 

8. Is it appropriate for the rules to exempt any class of cases from case 
scheduling requirements because the parties are exploring settlement through any 



process? Should the deferral from case management, if allowed in thc rules, llave 
any temporal limits? 

ANSWER: Where a process is a well-defined and accepted ADR process in the 
legal community, including local, national and international legal conununities; wher'e a 
process serves the public policy of the state to encourage the peaceable resolution of 
disputes and the early settlement of pending litigation tl~rougli voluntary settle~nent 
procedures; and where the Minnesota Supreme Court specifically recog~uzes the unique 
nature of fanlily law disputes and the fact that family law issues are best resolved by the 
parties reaching agreenient over such critical matters as child custody and parenting time, 
support, and property without engaging in the traditional adversarial litigation process, a 
court rule that facilitates utilizatio~l of the process as it is intended to work - that is, 
outside the court systeni - is appropriate. Nothwitl~standing the foregoing, althougl~ tlie 
Collaborative Law institute prefers that Collaborative cases not be subject to the 
oversight function of the judiciary, it recognizes tlie courts' impo~tant responsibility in 
overseeing the efficient managetnent of cases, and notes that parties have the prerogative 
to inactive their case. 

Alternatively, Form 114A.09 assumes that a time linlit will be established for 
worlc in the Collaborative process. Tlie first paragraph of the form states: 

Tlie undersigned parties request, pursuant to Minn. Gen. R. Prac. 1 14A.09, 
that this action be deferened and excused fkom nolmal scheduling deadlines 
until I P. . to perniit the parties to engage in a 
fonnal Collaborative Practice Process 111 support of this request, the 
parties represent to t l~e  Court as true:. . . 

Du~ing this peliod the courts ~vould 11ave no ovelsight function At tlie conclusion of this 
period, the court would have discretion to pelnlit fufulthe~ time to coniplete the 
Collaborative plocess or to order other appropriate scheduling deadlines (See also, 
answer to question #I 7) 

9. To the affected Boards, the Collaborative Law Institute and the task 
force: What would be the fiscal impact of adoption of the pl-oposed Rule 114A, and 
what budgetary support exists to bear these costs? If fees are appropriate for 
certification of a collaborative law specialty, what would be tile appropriate fee? 

ANSWER: The costs of the proposed Rule would i~lclude those incurred for 
establislui~ent of a roster of Collaborative professionals, certification of training progranis 
that nieet the training crite~ia of the Rule and tlle provision of a process for handling 
complaints against qualified Collaborative professionals. Because the State Court 
Adn~inistrator's office has in place the personnel and databanks for rosters and 
certification of training prograins; it is believed that no new perso~ulel or conlputer 
programs would be needed to i~n~lenient  tlie Rule in this regard. Tlie complaint 
procedure under Rule 114A is the same as tl-rat provided under Rule 114. It is anticipated 



that numerous complaints will not be filed against Collaboqative p~ofessionals (the 
Collabolative Law Institute has ieceived less than five co~~lplai~lts  since its inception in 
199-), thus, again, no new personnel should be requiierl to ellforce Rule 11 4A 

It is believed that tile fees charged to be placed on the roster of neutrals for faillily 
law should likewise be charged to be placed on the roster of qualified Collaborative 
Practice professionals, and that these fees would be sufficient to cover the expenses of 
inlplementing the Rule. Should unforeseen costs be incurred or if in fact excessive 
11u111ber of co~nplai~lts are filed, the issue of fees for placeme~~t on the Roster would need 
to be revisited. 

10. Is Collaborative Law ;IS envisioned by the proposal consistent with the 
etbical obligations of attorneys under- the Rules of Professional Responsibility? 

ANSWER: The new Minnesota Rules of Professional Conduct now include a 
standard of coinpete~lce, and have deleted the prior reference to "zealous advocacy". 
Co~npetence is defined as : "the legal icl~owledge, sltill, thoroughi~ess, and prepaation 
reasonably necessary for the representation" (MRPC Rule 1 .I). 

The Rules also provide for limitatioll in the scope of representatiol~ "if the 
limitatioil is reasonable under the circu~~lsta~~ces and the client gives informed consent." 
(IVIRPC Rule 1.2(c). The Parlicipation Agreement forin wl~ich has bee11 approved by 
the Collaborative Law Institute, and is modeled 011 siinilar agreements existing in inany 
other states and jurisdictions whicl] have e~llbraced Collaborative Practice, is designed to 
provide such illforilled co~~sent .  Under the new Rules, "informed consent" is a11 
agreelnent "to a proposed course of conduct after the lawyer has communicated adequate 
information and explanation about the nlaterial risks of and reasoi~able available 
alternatives to the proposed course of conduct." (MRPC Rule 1.0 (0). Tlle protocols of 
practice developed by the Collaborative Law Institute recommend that attorneys advise 
clients of all forn~s of ADR available to them, and the proposed Rule 1 14A does the 
same. Finally, Rule 1 . I  6(b)(7) permits withdrawal from representation for good cause 
shown. A liillitation on a lawyer's representation to require withdrawal in the event the 
Collaborative process ter111inatcs prior to settle~nent, if a client gives informed consent to 
such li~nitation at tile outset of the case, constitutes such good cause for withdrawing 
holn represe~ltatioll if a Collaborative case ternlillates without setilement. 

The Office of Lawyers Professional Respollsibility issued an Advisory Opinion 
dated March 12, 1997 confiri1li11g the propriety of the practice of Collaborative L,aw in 
ligl~t of t l ~ e  Rules of Professional Conduct. The opinion is attached as Exhibit C. 

1 1 .  Are domestic abuse situations handled appropriately in the 
Collaborative Law process? 



ANSWER: Yes.  First, Rule 114A.07 requires that fanlily law Collaborative 
professio~ials talte 40 hours o f  nlediatio~l training as set f o ~ t h  under Rule 114.13 (c) .  Rule 
114.13(~)(2) requires professionals to coli1plete or teach a I I - I ~ ~ ~ I I I U I T I  o f  6 hours o f  
certified training in domestic abuse issues as part o f  or in addition to the 40-hour t~aining. 
Second, Collaborative Team Practice is in a unique position to provide services in cases 
o f  domestic abuse. Injurisdictions such as Vancouver: Canada, such cases are regularly 
lia~~dled by Collaborative Tea11 Practice. Mental Health practitioners are assigned as 
coaches to both husband and wife, to help malce them aware o f  the patterns o f  abuse 
which have existed in the marriage, and how they may be changed in fi~tur,e. Referrals 
for tllerape~~tic i~itervention are made where appropriate. In addition, because abuse o f  
financial control exists in many such cases, it is pmticulaxly important that the fanlily be 
assigned a qualified Financial Specialist to help the disempowered spouse to gain colitrol 
over and comfolt with her/l~is finances. The Fi~iancial Specialist, as a nerrtral in the 
Collaborative model, is in a unique position to obtain information o f  the type which is 
frequently withheld by the "abt~ser" in a contested litigation setting. This position is 
gained fro111 the atniospliere o f  respect which is given to all pa~licipa~ts in the n1odel. I f  
the "abuser" abuses the Collaborative l'rocess by failing to fully disclose financial 
infolmation, tlie Participation Agreement specifically provides that tlie professionals may 
withdraw and the process will end. 

12. Is it appropriate for court rules to provide a waiver from general 
ADR requirements if a case lras already attempted a collaborative law process? 

ANSWER: Yes. The Advisory Co~iui~ittee to the Supreme Court has already 
observed that such waivers are appropriately envisioned by Rule 1 14.02 (1 0) ,  which 
allows paties by ag~eeiue~it to create other processes thau tliose envisioned specifically 
in Rule 114 as written. The Participation Agreement entered into by parties and their 
Collaborative Attorneys is one such agreement. 

Further, given the training Collaborative professionals have had in mediation, 
interest based negotiation, and conflict resolution in general, tlie growth o f  the 
Collaborative model fro111 the ~nediation model, and the siniilarity in the tools and 
techniques used in both lnediation and Collaborative Practice, it may be onerous and 
generally u~lllelpful to ~equire pallies that have participated in good faith in the 
Collaborative model to then participate in mediation 

13. What authority if any exists for the judicial branch to impose 
confidentiality by court rule on a collaborative law process that exists primarily 
outside of the judicial process? 

ANSWER: Minn Stat. Section 595.02, subd la provides as follows: 

Subd. la. Alternative dispute resolution privilege. 
No pelson presiding at any alternative dispute resolution 



proceeding established pursuant to law, court rule, or by an 
agreement to mediate, shall be conlpetent to testify, in any 
subsequent civil proceeding or adniinistrative hearing, as to any 
statement, conduct, decision, or ruling, occurring at or in 
conjunction with the prior proceeding, except as to any 
statenlent or conduct that could: 

(1) constitute a crime; 

(2) give rise to disqualification ploceedings under the 
Rules of Professional Conduct fol attorneys; 01 

(3) constitute professional misconduct. 

Collabolative Practice is an ADR process established pursuant to Rule 1 1 4 4  tl~us 
bringing Collabolative professionals under the auspices of Minn Stat. Section 595.02, 
subd.1 a 

Fultlie~, confidentiality is a c~itical coinelstone of any facilitative ADR process, 
for the protection of open deliberation and discussion "he ploponelits of Rule 114A ask 

The purpose of protecting confidentiality in all forms of ~ l t ~ r n a l e  Dispute Resolution processes 
is well settled in Mi111,esota rules and statutes as well as tl~ose of other states See e g ,  implementation 
Committee Comments 1993 and Advisory Committee Comment- 2004, Amendment to Minn Rule 
114 08; Minn. R Evid 408; Texas Family Code S e c  6 603 (h); Cal Sonotna Cty Super. Ct. R.  9 25. As 
in other ADR processes, maintaining confidentiality during tlie Collabolative Process is critical. When 
confidentiality is maintained t l ~ e  participants' fear is diminished permitting them to engage in open and 
honest commutiication. 

Confidentiality of written tecords produced in a Collaborative Process is recognized in otller 
jurisdictions See e g ,  Cal Sonoma Cty. Super Ct R. 9 . 2 5 8  2,3  ("Other tlian as may be agreed in the 
collaborative law stipulation and order, no writing, as defined in E:ilide~?ce Code ,Sec/io~i 2.50 tliat is 
prepared for the purpose of, in tile course of. or pulsuant to a collaborative law case is admissible or subject 
to discovery, and disclosure of the writing must not be cotnpelled in any non-criminal proceeding."); and 
N C Slat 50-77 (b) ("All commonications and work product or  any attorney or third party expert hired for 
purposes of participating in a collaborative law procedure sllall be privileged and inadmissible in any court 
proceeding, except by agtecment of the parties ") This confidentiality is extended to the work of all Core 
Collaborative Professionals retained in a give11 case unless the parties' Participation Agreement states, in 
accordance with 114A 02(f), that the parties intend otherwise in relation to the financial professionals 

In Minnesota, the Alternative Dispute Resolution Section of the State Bar Association has urged 
the state legislature to adopt a "competency" standard for confidentiality in approved mediation processes 
This is in place of ' t l~e  "privilege" standard as set forth in tlie proposed Uniform Mediation Act of the 
Uniform Commissioiiers on State Laws Under tlle "competency" model, a practitioner of Alternate 
Dispute Resolution, even if  subpoenaed by both parties to the dispute, may not testify in subsequent 
litigation proceedings This is a l~igller standard of confidentiality in which practitioners are deemed not 
"competent" to testify to tlie subject matter of a dispute i n  wliicll they \$ere previously retained. Tllus even 
when the litigants themselves waive any rights they would have to lieep such testimony confidential and 
stipitlate to permitting tile practitioner's testimony, sucll testimony is barred This is the model of 
confidentiality which is hereby adopted 



for the same protection fiom subpoena cturently being colite~~lplated in the Uniform 
Mediation Act bv the AI)R Section of the Mi~ulesota State Bar. ~ l l i s  is referred to as the 
"comnpetence" standard of confidentiality, as opposed to the "p~ivilege" standard which 
was earlier proposed by the Co~lul~ission on Unifor~ii State Laws 

14. If attorneys in the Collaborative law process are not serving as 
neutrals but as attorneys, is it appropriate to create additional confidentiality 
rights? 

ANSWER: Yes. Such additional col~fidel~tiality rights already exist for 
attorneys. Attorneys can be a ~ d  often are present in other facilitative ADR processes, 
most notably mediation. Milm. Stat. Section 595.02, subd. 1 (I) provides that: 

(1) A person camlot be examined as to any communication or 
document, i~~cludillg wol knotes, 111ade or used in the coulse of or 
because of mediation pursual~l to an agleeme~it to mediate. 

Rule 114.08 (a) underscores this right of co~~fidentiality that applies to attorneys. Tles 
provisio~~ states, "[w]ithout the consent of all parties and an order of the court, or except 
as provided in Rule 1 14.09(e)94), 110 evidence that there has been a11 ADR proceeding or 
ally fact co~lcerlling the proceeding tilay be admitted in a trial de nova or in ally 
subsequel~t proceeding i~ivolviiig any of tlie issues or partieb to the proceeding." The 
Advisory Coliu~littee Coni~nelit - 1996 Amendment to this provision states, "Mediators 
and lawyers for the parties, to the extent of their participation in the luediation process, 
ca~i~iot be called as witnesses in other proceedings." 

Rule 114A.O3(a) is simila to Rule 114.08(a). Rule 114A.03 (c) clarifies this right 
of co~~fidentiality that applies to attorneys. 

15. If a mediational professional, such as a mental health professional, is 
involved in the collaborative law process, how does that professional's obligation as 
a mandato~y reporter of child maltreatment or abuse square with the proposed 
confidentiality of the collaborative law process? 

ANSWER: Rule 114A does not affect rules regarding ll~a~ldatory reporting of 
child abuse which cover Core Collaborative P~ofessioi~als worlti~~g in a Collaborative 
model. Specifically, ~liel~tal health professio~~als lntlst first function subject to the 
professio~~al requirements oftheir own lice~isure. Proposed Rule I 14A only provides that 
notes, recolds a id  recollectiol~s of Collaborative Professiol~als ale ad~llissible and the 
subsequent testir~~o~iy of Collaborative Professionals is recognized wliere potential crimes 
may have bee11 co~~uliitied: 

(c) Records of Other Core Collaborative Professionals. Except as 



provided in (f) below, notes, records, and recollections of other Core 
Collaborative Professiollals are confidential. They sliall not be disclosed 
to tile parties, tlie public, or anyone other than the Core Collaborative 
Professional except as to any statenleiit or conduct that could constitute a 
crime. (emphasis added) i 

(d) Testimony. Except as provided in (fl below, no attorney or other Core 
Collaborative Professional in a Collaborative Proceeding shall be 
conipete~lt to testify in any subsequent civil proceeding or adillinistrative 
bearing as to any statement, conduct, or decision occurring at or in 
conjunction with the prior Collaborative Proceeding, except as to any 
statement or conduct that could: 

i. constitute a crime; 
ii. give rise to disqualification pioceedings uiider the rules 

of professional conduct for attorneys; or 
iii, coilstitute piofessional misconduct. 

(emphasis added) 

Additionally, the Participation Agreen~ent forni signed by Collaboiative Attorneys and 
clieilts p~ovides: 

10.0. ABUSE OF THE COLLABORATIVE LAW PROCESS 

We understand that both attorneys niust witlldraw &.on1 this case if either attorney 
learns that either of us has taken unfair advantage of this process. Some examples are: 

> abusing oui cIiild(ren); 
P planning or threatening to flee the jurisdiction of the Court with 

our child(ren); 
P disposing of property without the consent of tlre other; 
> witl~l~oldiiig or misl epresenting relevant information; 
9 failiiig to disclose tlie existence or true nature of assets, incollie or 

debts; 
P failing to participate collaboratively in this process; or 
P any action to undermine 01 tale u~lfbir advantage of t!le 

Collaborative Law process. 

16. Should the proposed confidentiality ofthe collaborative process 
preclude a party from introducing testimony to establisll an oral settlement - - 
igreement that one of the partieshas re1ied;pon to their detriment? 

ANSWER: Rule 114A.03(a) and (b) mirror Rule 114.08 (a) and (b) regarding 
the inadmissibility of statenrents froin parties To the extent the statute of fiauds can be 
construed to pernrit a party's oral testilltony of a setlle~iient agree~llent allegedly reached 



hi a Rule 1 14 ADR proceeding where that party relied to hislher detrilnent on the alleged 
agreement, a similar co~istruction of the statute of fiauds will be applicable to Rule I 14A. 

17. Can Collaborative Law process be effectively utilized for cases that 
have already been filed in court? How docs the absence bf judicial involvement in 
the Collaborative Law process square with the court's responsibility to manage its 
caseload and maintain an appropriate scheduling process? 

ANSWER: See answer to question # 8 above. To the extent judicial 
oversight is preferled, Rule 114A may be amended to include a provision similar to Rule 
1 14.06 requiring courts in cases that beconie Collaborative afier filing to send an Order to 
the Collaborative attorneys ~ioting their representation in the case as Collaborative 
atto~neys pursuiu~t to their contractual agreeliient i l l  tlle Participation Agreement; 
requiring the attorneys to 1)ro1~111tly co~n~~ience  the Collaborative process wit11 the parties; 
and requiring the attor~ieys to colnplete the al~propriate court documents to bring the case 
to final disposition if the case is settled in the Collabo~ative plocess. The deferral form 
will be used to specify the deadline for conipletion of the Collaborative Practice process. 
Parties who would lilte to proceed without this li~nited judicial oversight, may have tlieir 
cases inactivated. 



The IACP Standards for Trainers, Trainings, arid practitioners are drafted with an 
awareness of the aggregate natu-e of learning Ibowledge comesfrom the interface 
between education and practical experience. Slcill is acquired kom the successive 

application of education to experience. With those principles in mind, these 
Standards should be understood as a point. of departure in a continuing journey of 

education and practice for Collaborative Practitioners and 'Ilrainers. 

INTERNATIONAL ACA~EMY OF COLLABORATIVE PROFESSIONALS 

MINIMUM STANDARDS FOR A COLLABORATNE BASIC TRAINING 

A training in  the collaborative process satisfies the minimum IACP 
Standards for a "Basic Training" when it meets the following criteria: 

A "Basic Training" in  the collaborative process is a training or work shop 
consisting of a t  least six hours of education. (Minilnun1 Collaborative 
Practitioner Standards can be met by either one twelve hour Basic Training 
or two six hour Basic Trainings). 

1. At the completion of "Basic Training", a participant should have 
ltnowledge of the theories, practices, and slcills needed to begin 
Collaborative Practice. 

2. In particular, participants should be exposed to and educated about: 

2.1 The collaborative model, both as  a dispute resolutioil mechanism 
and as a process for modeling the sliills and tools necessary for 
the positive reconstruction of interpersonal relationships. 

2 2 Negotiation theory, includillg the chal.acteristics of competitive 
and interest-based ~legotiatioll 

2.3 Dynamics of interpersonal conflict, 

2.4 Effective communication slrills, particularly in  the  divorce 
context. 

2.5 Team building sltills [whether lawyer-centric or broader teamj 
with respect to the clients and collaborative colleagues. 

2.6 The legal, finailcial, psychological, a ~ l d  emotional elements of 
the clients' circumstances. 

IACP MINIMUM STANDARDS FOR TRAININGS ADOPTED JULY 13, 2004 
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2.7 The interdisciplinary team approach and the contribution and 
roles of each profession. 

2.8 Depending on the participants' experience: Different ways of 
beginning and  developing collaborative practices i n  t he  
participants' unique community 

2.9 How to assess one's own level of understanding of "lmowledge" 
(comprehension) and the limits of one's own competence with a 
will ing~less to seek assistance from more experienced 
practitioners 

2.10 One's ability and limitations to effectively assess the capacity of 
the client for effective participation ul the collaborative process. 

2.11 Organizational consideratiolls in ruinling a collaborative case 
[e.g. how to establish a Collaborative Practice matters to be 
covered a t  and before the first group meeting, enrolling the 
other party, identifying interests and clieilt agendas, etc.]. 

2.12 Ethical considerations including integrity, professionalis~n, 
diligence, competence, and confidentiality, including a 
lrnowledge of the  specific ethical considerations of each 
profession. 

2.13 Meaningful inaterial to support ail of the objectives. 

2.14 Dynamics of divorcing and restructui-iilg families 

2.1 5 Divorce as a common family transition. 
, 

3. A Basic Training should include multiple learning modalities - 
interactive, experiential, and lecture elements: e.g., demonstrations, 
role play, small group exercises, dialogue between and among 
trainer[s] and participants, fish bowl, musical chairs fish bowl, 
comm~unication, team building, negotiatioll games. 

4. A Basic Trailling should include written materials that  are useful for 
reference and practice by the collaborative practitioner after the 
training. 

5. A Basic Training should include evaluations of the training and 
trainer(s) by the participants. 

IACP MINI~ ,~UM STANDARDS FOR TRAININGS ADOPTEll JULY 13,2004 
o IACP PAGE 2 OF 3 



6. Basic Training in  the I~~terdiscialinarv Team Model of Collaborative 
Practice. The interdisciplinary model of CollaboraGve Practice includes 
several disciplines as  part of the fuildalnental Collaborative Practice 
team. In addition to the above: 

6.1 A training in  the interdisciplinary model should have a t  least 
one trainer from each of the legal, mental health, and financial 
planning disciplines, 

6.2 Participants should be exposed to and educated about: 
How to maximize the lrllowledge ,and slrills of each team 
member, both i~ldividually and together, in order effectively 
to work on a matter. 
The interpersonal and professional aspects unique to 
interdisciplinary work. 
The specific boundaries and ethics colnlnon to each 
profession and the unique collsiderations these pose when 
worlri~~g together as  a team 
The nature of the work performed by each discipline in the 
general area to which the dispute relates and their roles in 
the collaborative process. 

G,3 In addition to the Basic Training described in  1 through 5, 
above, a Basic Training in the interdisciplinary model of 
Collaborative Practice shall include at  least an  additional twelve 
hours with respect to the items covered in 6.2, above. 

IACP M I N I M ~ I  STANDARDS FOR TRAIMNGS ADOPTED JULY 13,2004 
6) IACI' PAGE 3 OF 3 



It comes as no surprise that a membership highly trained in the collaborative process serves our clients and 
is our best marketing tool Accordingly, since January 1.  2005, six (6) hours per year of collaborative-related 
tra~ning has beer1 required to rerna~n a member in standing with the institbte Recently, tnere have 
been several reauests for CLI to clarifv the list of Droarams that fulfill the training reauirement for 
membership while it has been a top priority of ~ i l  t i  provide ongoing training io  itsmembers CLI never 
intended to limit fulfillment of the training requirement solely to those trainings provided by CLI The Institute 
recognizes that there are numerous other trainings that serve to increase the collaborative skills of our 
members. Following is a partial list of programs that will count toward the 6 hours of required training for 
membership for 2005: 

"The Collaborative Experience" (CLI training) 
Video re-play of Chip Rose "The Crafl of Collaborative Law" (CLI training) 
Chip Rose Advanced Training (live) (CLI training) 
Video re-play of Chip Rose Advanced Training (CLI training) (Nov 18th) 
Chip Rose break-out session at the 2005 Family Law Institute - 3 hours 
Dec 2, 2005 CLI Annual Meeting: Janet Pritchard presentation - 3 hours 
2005 Divorce Camp 
Mediation Training (CivillFamily) 
2005 8th Annual ADR institute , 
2005 IACP Conference 
Collaborative Law trainings by other groups andlor in other states 

If vou are unsure whether a Droaram vou attended or ~ l a n  to attend meets the trainina reauirement for CLI, - .  - .  
send a prospectus of the training and your request for'clarification to: Linda Ojala ( ~ o l a w @ a o l . c o m ) ,  
Training Committee 

Membershio renewal occurs in Januarv 2006 when members will be asked to till out a s im~ le  self-re~orting 
affidavit of compliance with membersGp standards and pay annual dues I hope the above list further 

- 

simplifies this process for you and gives you an idea of the broad range of training that is available to you 

Enjoy your collaborative practice 

By Tonda Mattie. 2005 CLI President 



THE SUPREME COURT OF,MIMVESOTA 
STATE COURT ADhfJNISTRATION 

EDUCATION & ORGANIZATION DEVELOPMENT DIVISION 
Alfernotiae Disprrte Resolritio~r Prograr~r 

Minnesota Judicial Cenler 
25 Rev Dr Martin Luther King Jr Blvd 
St Paul. MN 55155-1500 

January 12,2007 

?><embers of the P.dvisory Committee on the Cieneral Rules of Practice 
c/o Michael Johnson, Senior Legal Counsel 
State Court Administration 
140-C Minnesota Judicial Center 
25 Rev. Dr. Marlin Luther King Jr. Blvd. 
St Paul. MN 55155 

RE: Proposed Rule 1 14A 

Dear Advisory Committee Members: 

The ADR Review Board has reviewed your letter of October 5, 2006 and the questions posed 
regarding the proposed Rule 114A (Collaborative Law). The Review Board had responded to an 
earlier inquiry by the General Rules of Practice Advisory Committee's request for our thoughts 
rzgarding the proposed Rule 114A. Our response this time, given your questions and the 
composition of our Board at the time of the second response, will be different from the earlier 
response. 

The ADR Review Board decided to pose three questions that would lieip guide us in responding 
to your request TIlose three questions were: Is Collaborative Law an ADR process? Is the ADR 
Review Board the appropriate board to regulate Collaborative Law? And, if yes to the first two 
questions, should tile ADR Review Board take a passive or active role in hearing complaintsVn 
other viords, when the ADR Review i3oard receives a Coilaborative Law complain< sbould the 
Board decide whicll professional licensure board should hear the complaint? 

Tile Board answered the first two questions in the affirmative. For tile third question, a majority 
of the Board believes that it is t l~e  appropriate body to regulate Collaborative Law. This means 
that if a complaint is received by the Board, the Board would determine if the complaint is best 
addressed through our process or should be referred to another Board, for instance, the Lawyers 
Professional Responsibility Board. 

General: (6! 
Fax: (651) 2 
adrigcourts 

The Board has grappled with tlie issue of Collaborative Law for some time In 2004, the Board 
recommended that Collaborative Law be recognized as a fomi of ADR in Rule 114. One of the 
underlying tenets of ADR is the self-determination of par.ties That has been ~einforced in Rule 
114 by allowing parties to create their own ADR process (1 14 OZ(a)(lO)) Collaborative Law is an 
extension of that tenet in that the parties have chosen an ADR process that best works for them 



It has been argued tliat this is not an ADR process because no neutral is present. It is true Illat up 
to this point ADR in Minnesota has included a neutral. It is important to note that ADR has 
always been a process subject to change and improvement given the needs of the day Family 
court is currently straining under the weight of contentious cases Collaborative law is a creative 
response to this problem and is clearly a method of alternative dispute resolution. We should not 
focus on the history of having neutrals in ADR cases, but rather focus on whether collaborative 
law is an ADR process tliat is working to improve outcomes for people facing disputes. Clearly, 
collaborative law meets that test. 

While we understand tliat the General Rules Committee is also grappling with a complex issue, 
we have spent some time discussing and debating this issue and have somewhat come to terms 
with Collaborative Law. We hope this information will help you in your deliberations. 

Sincerely, 

Eduardo Wolle 
Chair 
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January 1.5, 2007 

Micllael Johnson, Senior L.egal Counsel 
State Court Administration 
140-C Minnesota Judicial Center 
25 Rev Dr Martin Luther IGng, Jr Blvd 
St. Paul, MN 55155 
Micicbael .johnson @!courtsS state inn us 

David F Herr, Esq. - Reporter 
Maslon Edelman Bornlan & Brand, LLP 
3300 Wells Fargo Center 
90 South Seventh Streel 
i~iinneapolis, MN 55402-4140 
david.herr@maslon.con~ 

Dear hdr. Johnson and lvl~'. Herr: 

Thanli you ior the opportunity lo comn~ent on the proposed Rule 
regarding Collaborative Law practice. The American Academy of 
Matrimoilial Lawyers - lvli~i~esota Chaplei has revie\ved the Rule 
and provides the Sollo~vi~~g C O I I I ~ I ~ I I ~ S  lor your consideration 

In general, [he Anlerican Academy 01 Matrimonial La\vyers - 
lvlinnesota Chapter (AAlvlL - IvlN) supports the pr.omulgation of a 
sepasate aiternati\'e dispute resolution for Collaborative Law 
practice. AAML.-PIN takes no posilioil on whether the Rule sl~ould 
be designa~ed as 114A or 1.3 1 

The follow~ng ale our comments on selected questions 11om you1 
n1ei1-10 ol October 5. 2006 

The AAlvLL, - MN sees "coilaboralive lawyering" as a Corn1 of 
ADR which shoultl be subject to the ADR. rcview board This is 
particularly so in lighi oi' the h c l  that many Collaborative Law 
proCessionals are not attorneys., 



AiWWHCAN ACADEMY OF MTRmIOPWM, LAWYERS 
d4irznesota Clzupter 

"Protecti~zg tlze funzily . . . ii~zprotjing tlze practice" 

Qrlestiolr .? - Shoaild there be ll-ainilzg req~ti~er~re~lts iinposed 011 collabo~arii~e ln113lers? 

As with other f o r ~ s ~ s  o i  ADR, anyone perl'omiing the services and using the benefit of 
tlsese R.ules sl~ould be subject to training as collaborative professionals. 

Qilestioil 4 - Is  il appropriate /or conris to recoll~ilrerlel "collnborarii~e la.i~yerr" ro 
liti,oanis? 

AAML. - lvSN does not believe that courts should give ally preferential illention to 
collaborative la~vvers While the process may be explained by the court, it should not be 
giveis any preferential t reat i~~ei~t  by the courts, nor should collaborative lawyers be 
specifically reco~nnsended. Tlie court should i ~ o i  provide a list 01' collaborative 
professio~~als, because the nlembership is 1101 made up solely oi' collaborative attorneys, 
and i t  implies to ~ s ~ a n y  litigants that these attorneys are someI~o\v better qualilied or will 
be given p~elerential treatinen1 by the court 

Qllesrioll 5 - Is it appropriale /o1 1.11.e coirrt li~lles to i-eqiri~e li~.i\~yerr fo  advise rhei~ 
clierils of an ADRprocess rhat might reqllire those cliei1l.s lo reroil1 diferelrl corrr~sel? 

AAML - bLN redds the R.uie io provide rhai collaborative law would be treated as an)) 
ot11e1- ADR process, about \vIsich age now aclvise our clients. 

Q~resrio~l 7 - Sholtld this co~nrnitlee be corzcerrleil aborri 11avilrg Jlm',.er irrorzitor rhe 
proy~ersiorz of the case clnd n.s.rllllle I espoiwibility for eldol-cemenl ofrlle i-eqrrire1iien1.r 01 
collabol-nrive lni.~,? 

AAML - bSN does not perceive that Rule 114A.01 as proposed would place the burden 
on judges to eislorce the requirements oi collaborative law practice. I t  appeals iro~il the 
Rule illat collaborative la\vyels 'ivould be subject to both the Rules oS Professional 
Respo~~sibility and the ADR. Review Board Further, the court will only have 
responsibi1it)f lor the case once it is introtluced into the judicial system I t  is 011s 
understanding that most coliaborati\~e cases are not b~ought Lo the judicial syste~u until 
after they lsave beeii coi~lpleted To the extent that the court is respo~~sible lor monitoring 
[he progression of the case, i l  does not appear that the obligations placed on the c o u ~ t  
a~ould be any more signilicant than they are i b r  any other case, 

Qiresrioiz S - Is il applopriare j~br //ze Rl~ler lo exenlyt air), class of cases ,fi.olrl r l ~ e  case 
scli.eduli.il,g reqllil-eillerir? Slioi~lcl tlle clejerral fi.orn Case itlnriqer~~errt, if allov~)ed irl rlze 
Rirles, have ci.11)i tellr(~oral liirlils? 

Ail)) case can be put on inaclive status lor a period of time. IL is not apparent tliat the 
Rules ~vould have to speciiically exempt collaborative cases l ron~  case scheduli~sg 
requirements because illere are suilicient  letho hods no!?' available lor collaborative 



AWEXICAN ACADEMY OF W/fiTBPBMONH& IL,AWYiE(PS 
n/fiiznesotn Clznpter 

"Protectirzg tlze fnrrzily . . . inzprovirtg tlze pt.crctice " 

attorneys to place their case on inactive status. Collaborative attorneys can also applv to 
the judicial olFicer assigned for a continuance based on the requirements of the case An 
actual separate deferral rule may not be necessary based on the procedures already in 
place Any temporal limits should be set by the judicial officer at his or her discretion, 

Qrlestiorz 12 - Is il approp~iate for cor~rt Rirles to pl.oi~ide a i.vai.ver li~orii gerreral i D R  
reqr~irerner~ts ij rr case has atteri7pred collabornri~~e la.~v? 

This decision should be lelt to tile court's discretion, based on the court's assessment of 
whai additional ADR. nlay be helpful to mo\e tile case to settlement There is a gl-oup of 
cases rhat fail in collabosative law but settle quickly in anothei process. There are other 
cases lor which additional ADR \vould be a waste of time and n ~ o n e ) ~  The judicial 
officer assigned will be in tile best position to lcnow what additional ADR, il any, vvould 
be helpful 

There are sulficienl rules of evidence and conlidei~tialily regarding othe~. ADR processes, 
\vhicl~ appear to already cover any concerns this q~iestion raises 

Qrres~iolr 14 - Ij atlorr1e)is irl tlze collaborrrrive process are 1101 sel.virrg o.r rrerr1rnls birr as 
011(~11ze>~s, i )  ir izppro1;)riu.r~ lo creczte trdiliriorrirl cor~/icler~.rir~lir)i rtghls:' 

AAlvIL - IvlN has lead tile proposed Rule to assume that the attorneys in the collaborative 
Ia~v process ~vould be subject Lo the same n~les  of confidentiality as csist Tor other 
attorneys 

Or~esriori 1 5  - Ifa irredicnl l~rofe.ssiorral, s11c11. or n r~ier~ral herrlll~. professiorlal, is iri~~oli~ed - 
iri rlre coilaborarive lalv process, holv does tile profersiorml's obligntiorl as ti r,7a11da,lorji 
reporrer o/ clrild rrrcrllrearrlienr or ablrse scliwre ivirlr tire proposed coriJzn'erilinli1~ oj rlie 
~o1lal;)orarii~e lrr~~?pl-ocess? 

The professional needs to make clear at the outset rhat there is no coiliidentiulity 
regarding any qualifying incident where mandatory reporter require~aents would apply 

Qllerriolr 16 - Sllor~ld lire proposer1 corr/?der7.tialily oJ tlze cullnboralive process pr.ecl~rrle a 
pal-zji /for71 irilroil~.r.ci~ig tesriii7on)i lo establish an ornl .iertlei,7erir crgreerrierzr t11.a.r orze o j  
rhe parries izt?,s relied l~pori to t11.eir c/elrir~~e~zi? 

We do not see that this \vo~ild be treated any differently tllan an oral settlement agreed in 
~~lediatioii or other ADR process 



AiWEXHCAN ACADEMY OF WMTRIMOMAk LAWYERS 
Mirzizesotrr Clznpter 

"P~otect i~zg tlze frrirzily . . . ir~zprolling tlze pruch'ce " 

Qrleslior~ i 7 - Carl collaboralive la111 process be gfectively lrtilired /br c a m  that iifl.ve 
already beer1 Jiletl i~z cor~rt? How tloes the abserice o f  jr~dicinl i7zvolve17ieri.t irr tl7.e 
collaborarive laiv procesr .square ivitlz tlze collrt's respo~~sibilil~i to rnana,oe its ceseload 
alzd npproprinte scheduli~zg process? 

Both tile attorneys and the court s h o ~ ~ l d  have discretion to use the processes already 
establisiled to place the case on inactive status or estend deadlines if appropriate The 
parties are alwa)~s lree lo disllziss the proceeding if the collaborative process cannot meel 
Lhe tenlporal req~~iren~ents  the court places on the process. 

Tbanli you lor the opportunity Lo provide these con~n~enls.  Please do not hesitate ro call 
if there is lurther information or comnlent we can provide. 

Very tluly you~s,  

Susan C Rhode 
Pres~dent 
Ame~ic~in Academ) oS lvlatrln~on~al Lawyeis - lvl~nnesota Chapter 



REPORT AND RECOMMENDATION OF THE LPRB RULES COMMITTEE. ON 
PROPOSED CHANGES TO MINNESOTA GENERAL. RULES OF PRACTICE, RULE 

114, COLLABORATIVE PRACTICE 

On October 4, 2006, the Minnesota Supreme Court Advisory Conimittee invited 
coniilients from interested persons regarding tlie attached proposed amendments to 
Rule 114 of the Minnesota General Rules of Practice (Rule 114) relal i~~g to the 
incorporatioli of collaborative law as an accepted for111 of alternative dispute resolution 
(ADR) to be used in court-annexed contexts. The Advisory Committee specifically 
inq~~ired, "Is collaborative law practice as envisioned by tlie proposal consistent witli 
tlie etliical obligations of attorneys under the Rules of Professional Responsibility?" By 
letter dated Octobe~ 10, 2006, Kent Gelmander, Chair of the 'Lawye~.s Professional 
Responsibility Board (LPRB), asked that tlie proposed amendments be revie~wed by the 
LPRB Rules Comlnittee for comments on any ethics and (discipline issues that may be 
implicated by tlie proposed changes. 

The LPRB Rules Colnsnittee reviewed the cl~anges to Rule 114 as proposed and 
sees 1x1 issue that warra~its formal conlment by the LPRB ill response to t l~e  proposed 
clia~iges to tlie rules. The proposed changes do liot appear to add or detract from tlie 
obligations of lawyers under the Mi~uiesota Rules of Professional Conrluct (MRPC), 
while engaged in the practice of collaborative law. Indeed, tlie Tntloduction to the ADR 
Code of Ethics proposed as a part of tlie amendnients to Rule 114, specifically recites: 

Collaborative Practice attorneys continue to be held to stalirtards set forth 
i l l  the Mil1nesot.a Rules of Professional Conduct, a id  those rules sliail 
continue to govern the fundamental ethical obligations of attorlieys. 
However, Collaborative Practice attorneys approved L7y tlie ADR Review 
Board or st~bject to Rule 114A.08 consent to tlie jurisdiction of the ADR 
Revie\v Board and to coil~pliance wit11 this Code of Etliics ~vliich is 
intended to deal solely with Collaborative Piactice. To the extent that any 
coniplaint file~l against ail attorney falls -~vithiri the jurisdictioli of the 
Mi~i~lesota Lawyers Professional Responsibility Board, that Board shall 
have exclusi\le jurisdictioii to determine whether a violation of tlie Rules 
of Professional Cortduct has occurred. The ADR Review Board shall have 
jurisdiction to take notice of any ruling of the Lawyers Professional 
Responsibility Board, as well as jul.isdiction to investigate complaints 
fallilig under this Code of Ethics and not under tlie Rules of Professional 
Conduct. 



111 light of this, the LPRR Rules Committee recommeltds that no colliment is riecessary 
to the proposed changes to Rule 114 

As to the Ac?\iisory Coilmiittee's more general question regarding whether 
coliabo~ative practice is consistent witli the etlucal obligations of attorneys undei: the 
Rules of P1.ofessional Conduct, the LPRB Rules Coilimittee believes that it is, if done 
cc~rrectly ., 

Collaborative Law has been defined as "[A] way of practicing law ~uhereby tlxe 
attorneys for both of tlie parties to a dispute agree to assist in resolving col~flict using 
cooperative strategies rather than adversarial teclu~iques and litigation. Collaborative 
law is the practice of law tlxrough prol~lein-solving negotiations tliat do not include 
adversarial techniques or tactics." (Collaborative Law Instihite Practice Manual, 1995). 
This process necessarily forecloses various options that might be available to a client 
~inder the morc traditional litigation process. Ste, proposed Rule 114AOl(a) aiid (d). 
The most significant limitations upon tile la~vyer's represeiitatio~i in tlie collaborative 
i~iodel is ail agreement that t l ~e  la~uyer will not, in most cases, utilize the formal 
discovery process to obtain illformation from parties to the proceeding and will not, 
witli the exceptioii of finalizing an agreement of the parties, instih~te court action or 
appear in court (111 belialf of a client. 

Pursuant to Rule 1.2(c), MRI'C, a lawyer may limit tlie scilpe of the 
repwsantatiion if the limitation is reasonable under the circ~~mstances and the client 
gives informcld consent. Assuming tliat a lawyer discusses with his or her client the 
limitations imposed c x i  a lawyer choosing to participate in tlie collaborative law 
process, the choice of the collaborative law process is reasonable under the 
circu~nstances, ancl tlie client gives informed consent, Rule 1 .2  ~woul~t not prohibit 
participation in the process. 

Prior to entering into an attorney-client relationship under the collahorative la\v 
model, a lawyer slioulci cliscuss ~vith the client tlie nature and limitations inherent in the 
model The client sho~ild be advised as to what legal services might normally be 
recluii ed in the client's situation, which of such services a collaborative la\vyer \vill be 
providing, ~wliich of such services a collaborative lawye1 will not be proviclilig, and a 
listing of tlie advantages and disadvantages of tile proposed limitation of 
iepresenta tion. 

A significant limitation of tlie collaborative system is tlie agreement not to utilize 
the formal discovery processes. While this, in inany cases, niay be beneficial to the 
client, i t  also entails rislts that not all inforniation from the opposing party will be 
forthcoming or accurate. This must be explai~ied to the client in advance ancl tlw 



alternatives completely explained. Similarly, tlie agreement not to utilize the court's 
motion procedures for establislunent of the various interim obligatio~is slid rights of the 
parties Inay entail some risk to the client. This, too, sllould be explained in advance. 

There are i:isl<s ildlereiit in representing a client in idle collaborative process 
wliere tlie client's spouse is unrepresented. Great care must be talten to clarify the 
nature of the relationsliip between the attorney and the opposing party so tliat there is 
iio misundel.stan~iing. See, Rule 4.3, MPTPC. It must be made very clear that the 
attoinep iloes not represent the opposing pa~:Ly and ca~uiot provide that person with 
legal advice. Along these lines, the use of a Joint Petition as a means of instih~ting the 
court process sliould be done witli caution. The Jouit Petition should not create the 
i~iisur~derstandilxg tliat one attonley rep1:esents botli parties and should clearly state 
that that is not the case 

The proposed Rule 114A.Ol(c)(6) requires a collaborative la~vyer to rvii-lidrarv 
fro~n the rep1:esentation if tlie collaborative process terminates prior to settlerncnt. Rule 
I .l6(b), MRPC, ruould permit withdrawal fro111 the representation under these 
circumstances where, as is contemplated by the Rule, the clients have been adequately 
notified at tlie con~inencernelit of tlie representatio~i a id  have signed an agreement 
consenking to withdrawal under such circumstances. Additionally, it must be noted 
that there inay be ci~~curnstarices \,\7liere, pursuant to Rule 1.16(d), MRPC, ilnmediate 
~vithdralval co~llcl not tale place. I11 such circumstances, the collaborative lawyer 11iust 
understanci tliat they \will have to continue wit11 tlie representation until withdrawal 
may be effected without prejudicing tlie client's position. 

David Sasseviile 
Judith Rush 
Wood Foster 
Diane Wa1.d 
Wallace Neal 



Office of Lawyers Professional Responsibility 
Minnesota Judicial Center 

25 Constitution Avenue - Suite 105 
St. Paul, Minnesota 55155 

Laurie Savian, Esq. 
Collabolative Law Institute 
6 160 Sunlmit Drive Nortll 
Suite 425 
Minneapolis, MN 55430 

Re: Advisory Opinion 

Dear Ms. Savran: 

You 11ave lequested a witten advisoly opinion regarding the application of the Minnesota 
Rules of Professional Conduct (MRPC) to the collabolative piactice of law model. You 
provided to rile a copy of the Collaborative Law Institute ~ r ic t i ce  Man~lal (1995). T l~e  
opinions expressed l~erein ar'e based on tile content of that Manual. 

i 

The Manual states that, "Collaborative Law is a way of practicing law whereby tile 
attolneys for both ofthe parties to a dispute agree to assist in resolving coiflict using 
cooperative strategies rather than adversarial teclu~iques and litigation. Collaborative law 
is the practice of law tlvough problem-solving negotiations that do not include 
adversarial tecluliques or tactics." It is my ~~nderstailding that, prior to entering into an 
attoiney-client relationsllip under the collaborative law n~odel, a client will be iilfornled 
of the nature and limitations iilherent in the model. The materials provided indicate that 
the client will be advised as to what legal services might nonllally be required in the 
client's situation, which of such services a collaborative lawyer will be providing, which 
of such services a collaborative lawyer will not be providing, and a listing of the 
advantages and disadvantages of tile proposed linlitation of representation. The most 
significant li~imitations upon the lawyer's representation in the collaborative model is an 
agleenlent that the lawyer will not, in most cases, utilize tile formal discovery process to 
obtain infomation from parties to the proceeding and will not, with the exceptiol~ of 
finalizing an agreement of the parties, institute court action or appear in court on behalf 
of a client. 



Laurie Savran, Esq 
,2001 

Page 2 

My review o f the  Manual, specifically Sectioil 11, "Collaborative Law Ethical 
Considerations," does not reveal any significant source o f  coi~cerll regarding inherent 
violatioils o f  the Minnesota Rules o f  Professio~lal Col~duct (MRPC) in the practice o f  
collaborative law. Tile materials properly stress illat, pursuant to Rule 1.2(b), MRPC, a 
lawyer may limit the objectives o f  t11e representation, but only aIter the client consents 
after consultation. Section 11, pp.  1-2 provides a helpii~l outline o f  the disclosures that 
sho~ild be made to a prospective client in order to obtain an iinformed consent to the 
linlitation o f  representation. 

A sigllificmt Iinlitation o f  the collaborative system is the agree~nellt not to utilize the 
for~nai discovery processes. While this, in inany cases, inay be beileficial to the client, it 
also entails risks tllat not all information from the opposing party will be forthcoming or 
accurate. T l i s  tllusr be exolained to the cliei~t in advance and the alternatives conioletelv 
explained. Similarly, the agreeineilt not to utilize the  court',^ motion procedures for 
establishment o f  the various iilteriin obligatiolls and rights o f  tile parties may entail solne . - 
risk to the client. This, too, should be explained in advance. 

The Manual accurately identifies the risks illherent in represellling a clie~lt in the 
collaborative process where the client's spouse is uiuepi-esented. Great care inust be 
taken to c l z i f y  the nature o f  the relationship between the attorney and the opposiilg party 
so that tilere is no inisunderstanding. It lnust be made very clear that the atto111ey does 
not represent the opposi~lg patty arid calulot provide that person with legal advice. Alol~g 
these lines, tlle use o f  a Joil~t Petition as a meals o f  instituting the court process should be 
done with caution. The doiilt Petition should not create the ~nisul~derstandiilg that one 
atior~ley represents both parties and should clearly state that that is not the case. 

Fiilally; the subject o f  withdrawal from the representation appears to be adequately 
covered by the Manual. It is my  opinioil that Rule 1.16(b), MRPC, would penlliit 
withdrawal from the representation should it appear that a collaborative process would 
not be appropriate. This would be true only i f ,  at the outset, the clicilt was adequately 
notified that withdra\val would occur under such circ~~mstances. Additionally, it must be 
noted that there may be circunstances where, pu~.suant to Rule 1 . I  6(d), MRPC, 
immediate withdrawal cotild not take place. 111 such circumstances, the collaborative 
lawyer lnust understand that they will have to continue witli the representation until 
withdrawal may be effected without prejudicing tlle client's position. 

No opinion is given as to the prop~iety the sample fornls contained in the Manual. 
Necessarily, individual ci~cumstances must be taken in account when drafting agreeinents 
and pleadings. 
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The facts upon which this opi~lio~l is based have been supplied by you a11d have been set 
fort11 above. We are not respo~~sible for the application oftllis opinioll to differing factual 
situations. The above opinion is the persolla1 opi~lio~l of the undersig~~ed. It should not 
be interpreted as binding t11e Mi~~nesota Supreme Court, the, Lawyers Professional 
Responsibility Board or the Director's Office in any Fut~ux disciplinary proceeding 
arising out of this or any other matter. 

Very t~u ly  yours, 

Office of Lawye~s Professional 
Respollsibility 

By 
Patrick R. B u r ~ ~ s  
Senior Assistant Director 



December 21, 2006 

SENT VIA E-MAIL AND USI'S 

A,tinnesota Suplcme Cou t  Advisory Conunittee on General Rules of Practice 

c/o Ivficl~ael Johnson, Senior Legal Counsel C/O David F I-Ierr, Reporter 
Stat:e Court Adtnhistr a t' 1011 Masloll Edeltnan Borman 8: Brand, LIJ' 
140-C h4imcsota Judicial C,enter '30 South Sevetith Sa-ect 
25 Rev Dr  Martin Lutller IGlg, J r  Blvd 3300 Wells Fargo Center 
Saint I'aul, IvEV 55155 Evlinneapolis, MN 554024140 
nuchacl.iolinson@cour~s,statc.t~~n.us da\~id.l~e~r@iimasll,n.co~~i 

: Proposed Rule ll4A 

Dear Con~mittee Members: 

Thank you Sor h e  opportuniy to respond to )row October 5,2006, metnoraildun about proposed Rule 
114A The Alternati\~e Dispute Resolution Section (ADR Section) of the Ivlinnesota S t m  Bar 
Association has activelp discussed collaboratix~c law since a lule was &st proposed in 200.3 Our 
members have differing views abo~it collaborative law and how it should be regulated The SoUowii,g 
represents the col~setisus of our curretit memberslip about proposed Rule 1 i4A 

At the outset, it is important for dle Committee to lrno\v dlat we support the practice of collaborative 
law it  brings civility atid faitilcss to law practice in an area that produces lug11 cmotion in the pmtics 
A,loreo\rer, we look fonvill'cl to tlie g o w t l ~  of this style of practice as it u~fluc~lccs civil dispute practice 

Equally unl)o~tant for the Committee to kno\v is that, while we recognize coilaborative law :IS an 
:ilter~~ntive dispute resolutio~l tnethod in the broad sense of that pluasc, the majoriv of ADR Section 
members do not regwd the practice of collaborative lam as a Rule 11 4 foul1 of altunativc dispute 
resolutiolr (i\DR) It1 sceliing to respond to your Mcrnonndum, we lxavc begun by asl&~g\vl~ether t D R  
in Minnesota requites a "neutral" \Wde tile words "alternative dispute resolution" generally mean 
alternative to our court system's processes, our state's Iristory \vithiiDR is that a "neuu-ai" is requtl.ed in 
all Corms of ADR \Ve l~elieve that dxe impartiality of that neutral is critical to ADR worl\- in h~hleso ta  

view is supported by the n~;uldates present ul sources sucil as the Rule 114 Appcndiu Code of 
Ethics, where irnpartiali~y is the paramoult rule; the Model Standards of Conduct €01 Atediators, \vluch 
were jointi), developed by the American Arbi~ation Associ:ltion ( A h ) ,  the Atnerican Bar Association 
(ADA) Section of  Dispute Resolution, and dle Society of Professionals in Dispute Resolution; and tile 
MAIABA Code of Etlics for Arbikators in Commetcial Disputes Tllcse national organizations also 
see the inlpartiality o fa  neutral as critical to ADR 
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Collaborati\~e lawyers, bp delitution, x e  Ia~vycrs wv110 arc not neutrals They ;u-e engaged by clients to 
protect and represent their clients' interests \%'hen collaborative l a y e r s  m d  their clients sign an 
agreement limiting their relationship to non-adversarial venues, they anticipate that tile collabora~ivc 
lanycr has duties to his/her client wluch include protecting and representing the client's interests 1-hose 
rclationslups keep collaborative law outside of N 3 R  as it has been practiced 111 A,fintlesota 

The public's perception of ADRreulforces our notion that collaborati\~e law is not a form of ADR as 
practiced ill hiitlncsota Sulce ADR \vas initidly adopted in Minnesota, the public's undmstanding has 
been promoted tllrough public education efiorts of t l~e court administrators and ~ w i o u s  public and 
private ;~gencies (Lodl Tor profit and not for profit) I lus cduc:~tion has focused on the concept o f a  
"neutral" who will listell to all sides of  a conflict and wllo is Gee of obhptiotl to any paiq  I'o now 
change the concept and include collaborative law or collaborative practices under tile umbrella o f  ADR 
may nndo tile progress that has been made and is Ncclp to confuse the public 

The practice of collaborative law, while it is a ocrp big step away from tllc more txaditional practice of 
law in mhich advocacy for one's client is the impetus driving an attorney's work, it is not the only step in 
that direction Mediation and otller forms of ADR &at utilize a neutral comprise another step that 
expands the options ofcontiict resolution Tor the public Tllcy arc not, however, tile same step Nor 
arc they the last steps It is important to leave room for the growth of these and other metl~odologics 
w i t l ~ ~  our systems of contiict resolution as well as niitllu~ the practice of law, mediation and associated 
professions \Ve recognize that collaborative lmv is pert of the A n R  scheme i11 at least four states, 
which may signal a trend for the future The ADR Scctioil is committed to morliing with collaborative 
ianyers as their practice develops as a method of alrcmative dispute resolution in the broad sense of that 
phrase 

1-he ADR Section, fbr tl~ese reasons, ol>poses language in any rule that refers to coliaborati\re law as a 
for111 of alternative dispute resolution \\$thin Rule 114 \Ve also oppose regulation of h e  practice of 
collaborative law by tile ADR Review Board, as proposed by proponents of Rule 114A Instead, we 
believe tbe Supreme Court should regulate this practice ut~der the Rules of Professional Responsibility 
Indeed, the Adviso~y Comment to the Rule 114 Appendix Code of Etlucs states that "i\ttori~cys 
functioning as collnborntive attorneys are subject to the Minnesota Rules on Zaw)~ers Professional 
Responsibility Complaints against collaborative attorneys sllould be directed to the 1.aw)rers 
Professional Responsibilit)i B a u d  " Similarly, to tile extent the collaborative law team incoq>oratcs 
mental health or litlancial experts, the reylatoiy boards of those professions are mcll equipped to 
determine whether ethical standards have been breached 
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\XJe see the need for regulation of collaboratiliv law lor the protection ofthe pubLic and for those Iughly 
convnined and haincd individuals who 1,i.actice collaborative law It appears deskable for tilere to be 
rules that d e h c  collaborative law, set training standmds lor chose \\4>0 \wish to practice it, forbid its 
practice by tliose not so trained, encourage public education about it, and provide for etlucd standards, 
including elenlents of Tee agreements behveen collaborative lalvyers and tlick clients 

\Ve wisll to suggest the lollowing areas of regulation in pvticular 

1) The State Board of Legal 'ertiGcation should accredit agencies for the certification of 
collaborative la\v practitioners Proposed Rule 1 14A provides an excellent foundation for the 
Board's developmnent of nunimum requirements for accrediting agencies 

2)  A new Rule 13 1 sllould be promulgated to dehtle collaborative law pracricc ?he nen? rule 
sliould be appended with ctlical standalds for collaborative law practitionexs The rule sllould 
requke dl collaborative law practitioners to be trained tluough a11 accredited agency 

3)  llule 1 14 04 mag be anended to add a sentence to p;u-agral~h (c) as follows: "In deter~nning 
whether ADR is appropriate, the court map consider whether the case has ahcady undergone :I 
collaborative law process " 

4) \We unclerstnnd the need for a special rule of contdcntialit~: regzrduig comn~unications ui a 
collaborative law setting I-Io\veoer, we believe this issue should be addressed statutorily 
througl~ C,hapter 595 and new Rule 131 

In addition, we wisll to note that a one-pear deferral to inactive status is aheady available, througli 
stilxliation, in fsnnily law court cases Collaborative La\vyexs may avail themselves of that oppontuoit)r to 
ensure h a t  tile collaborative process is given a chance to aiork 

\X'e urge tlle Coin~nittec to encourage collaborative law practitioners to revise thek proposed rule ui 
Icecping ntith d ~ e  above for possible insertion as Rule 1.31 \XJe aar e\dIing to offer comments at that 
juncture if the Com~nittee requests it 

Thank you Tor providing us with this opportunity for input 

L,inda L. Schneidei 
Chair, Ad I-Ioc Colnmittec on Proposed Rule 1 l iA  
MSBA, ADR Section 
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November 13,2006 

Michael Johnson, Senior Legal Counsel 
State Court Administrator 
140-6 Minnesota Judicial Center 
25 Rev Dr. Martin Luther King, Jr Blvd 
Saint Paul, MN 55155 

David F. Herr, Reporter 
Maslon Edelman Borman & Brand, LLP 
90 South Seventh Street 
3300 Wells Fargo Center 
Minneapolis, MN 55402-4140 

RE: Proposed Amendments to Establish Collaborative Law as a Court- 

Dear 

I am in receipt of Judge Elizabeth Hayden's letter dated October 5, 2006 
concerning the proposal for rule amendments to establish collaborative 
law as a court-annexed ADR process Among the list of questions 
attached to Judge Hayden's letter is Question 2, which asks whether 
"collaborative lawyering" is "more akin to a specific form of legal 
specialization that should be treated under the aegis of the Minnesota 
State Board of Legal Certification " 

On behalf of the Minnesota State Board of Legal Certification and the 
Board's chair, Brett Olander, I would like to provide some background 
concerning the certification process in Minnesota and how that process 
might intersect with the collaborative law proposal. 
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The Rules of the Minnesota Board of Legal Certification create a process for legal 
organizations, such as bar associations or lawyer groups, to become accredited to 
certify attorneys as specialists in a field of law. Once certified, an attorney is permitted 
to advertise or otherwise hold himself or herself out as a specialist or certified specialist 
in Minnesota 

An agency seeking accreditation to certify attorneys must show that the agency meets 
the criteria defined in the Minnesota Rules of Legal Certification. The threshold criteria 
for an agency to be accredited to certify attorneys are set forth in Rule 112 of the 
Certification Rules Among other standards, the agency is required to have among its 
board or permanent staff at least three (3) persons who meet fairly rigorous practice 
experience and expertise standards in the field of law for which accreditation is sought. 
Although at this time no bar entity has identified itself as one interested in seeking 
accreditation to certify attorneys in the field of collaborative law, any organization could 
file an application and seek accreditation. 

The Minnesota Rules of Professional Conduct Rule 7.4 prohibits lawyers in Minnesota 
from advertising themselves as specialists or certified specialists in a field of law unless 
they have been certified by an accredited agency It is permissible for lawyers to state 
that their practice is "limited to" a particular field of law or that the lawyer practices in a 
particular field of area. Accordingly, an attorney could hold himself or herself out as 
having expertise in "Collaborative Law", could state "Practice Limited to Collaborative 
Law" or otherwise state that the lawyer practiced collaborative law Any of these 
statements would be permissible, so long as the designation "Collaborative Law 
Specialist" or "Collaborative Law Certified Specialist" is not used 

The National Board of Trial Advocacy is currently accredited in Minnesota to certify 
attorneys as Family Law Trial Advocacy specialists. The definition of the "family law 
trial advocacv" field of law includes a provision requiring that the specialist in this field 
must have knowledge and experience to include alternative dispute resolution and/or 
~nediation expe~tise and experience. The Minnesota-specific provision for ADR 
experience is set forth below: 

(Minnesota only) Within the applicant's career, a total of 15 of any of the following 
types of matters must have been accomplished: 

(i) family law matters handled to conclusion through alternative 
dispute resolution (ADR) means, either arbitration or mediation, 
wherein a neutral third party acted as arbitrator or mediator, 

(ii) family law matters in which the applicant drafted or participated in 
drafting findings based on the ADR process, which were later 
incorporated into the court's final decree 
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The certification functions within the jurisdiction of the Minnesota Board of Legal 
Certification are unrelated to the ADR certification that is administered by the Office of 
Education and Organization Development within the office of the State Court 
Administrator 

I hope this information is of assistance to you in your review of this subject. Please feel 
free to contact me at 651.201.2706 if I may be of assistance. Thank you also for 
keeping me apprised about any developments in this area that might affect the 
certification process administered by this office Thank you for your consideration. 

Very truly yours, 

MMNESOTA BOARD OF LEGAL CERTIFICATION 

cc. Brett Olander 
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January 3,2007 

$&hael Johnson, Senior Legal Counsel 
State Court Administrator 
140-C Minnesota Judicial Center 
25 Rev Dr. Martin Luther King, Jr Blvd. 
Saint Psu!, 1111\! 55155 

David F. Herr, Reporter 
i 

Maslon Edelman Borman & Brand, LLP 
90 South Seventh Street 
3300 Wells Fargo Center 
Minneapolis, MN 55402-4140 

RE: Proposed Amendments to Establish Collaborative Law as a Court-Annexed ADR 
Process 

Dear Mr. Johnson and Mr. Herr: 

I am in receipt of Judge Hayden's letter dated October 5, 2006, concerning the proposal 
for rule amendments to es'tablish collaborative law as a cdurt-annexed ADR process. 
Among the list of questions that Judge Hayden attaches is Qukstion #3, which asks 
whether the courts should impose training or other requirements on collaborative 
lawyers beyond what they are performing in a case pending before the court. 

I am responding on behalf of the Minnesota State Board of Continuing Legal Education 
and the Board's chair, Thomas Radio, to provids some backgrounrJ concerning the 
requirements for continuing legal education in Minnesota. 

The Rules of the Minnesota State Board of Continuing Legal Education require that 
attorneys complete 45 hours of continuing legal education every three years The Rules 
require that two of the course hours be in courses approved for elimination of bias credit 
and three of the course hours be in approved ethics courses With the exception of 
those two specific topics, Minnesota attorneys may attend any accredited CLE course in 
fulfillment of the 45 hours requirement 
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Rule 114.13 of the Minnesota General Rules of Practice for the District Courts describes 
the training, standards, and qualifications for individuals listed on the neutral rosters. 
The Rules for qualified neutrals require at least 30 hours of classroom training in 
defined alternative dispute resolution topics for attorneys to become certified and at 
least 9 hours of continuing legal education related to alternative dispute resolution every 
three years to continue to be certified as a neutral. That program is administered by the 
State Court Administrator through the Education and Organization Development 
Division. That office would be able to provide you with information concerning those 
educational requirements. 

One final rule that might be relevant to your discussion is Rule 1 1 of the Minnesota 
Rules of Professional Conduct Rule 1 1 requires that attorneys provide competent 
representation to clients and states that competent representation requires "knowledge, 
skill, thoroughness and preparation reasonably necessary for the representation " Rule 
1 1 has no further provisions addressing how this obligation is to be fulfilled. 

I hope this information is of assistance to you in your review of this subject. Please feel 
free to contact me if I may be of further assistance. Also, would you please keep us 
apprised concerning any developments in this area that might affect the certification 
process? 

Very truly yours, 

MINNESOTA BOARD OF CONTINUING LEGAL EDUCATION 

EJE 

cc: Thomas Radio. Chair 
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1 4 0  BASSETT CREEK BUSINESS CENTER 
901  NORTH THlRD STREET 
MlNNEAPOLtS MlNNESOTA 55401-1003 
TELEPHONE: (612) 335-3700 
FACSIMILE: ,612) 335-3701 

January 12, 2007 

Michael B. Tohnsoii 
Senior Legal Counsel 
Legal Counsel Division, State Court Administration 
Miiuiesota Judicial Branch 
140-C Minnesota Judicial Center 
25 Rev. Dr. Martin Luther ICing, ar. Boulevard 
St. Paul, MN 55155 

RE: Proposed Amendments to Establisl~ Collaborative Law as a Conrt- 
Annexed ADR Process 

Deal Mi Jolmson: 

Tlianlc you for asicing the MTLA Fainily Law Section to weigh in on the proposed 
anendments referred to above. The Family Law Section is of the opinion that the collabor'ative 
law niodel may indeed be of interest and value to litigants. The Section, however, is unable to 
support the proposed amendments in their plesent form. The Section is specifically concerned, 
among other tliings, that the proposed amendments may not be consistellt wit11 ethical 
considerations. r\ 

A e i y  truly yours, 1 

DVc1ll 
cc: Clvis A Messerly 

Deiek Lainpaily 



MEMORANDUM 

TO: The Suprenie Court Advisory Comnlittee on the General Rules of  Practice 

FROM: MSBA Fanlily Law Section 

DATE: January 15, 2007 

RE: Collabo~ative Law 

There is a division of  opinion alnong ~nenlbers o f  the MSBA Fanily Law Section as to 
whether Collaborative Law sliould be recognized as an ADR process. Some Fanlily Law 
Section nlembers are menlbers ofthe Collaborative Law Institute, have been trained 011 

Collaborative Law, and iillly support its inclusion as Rule 114A and regulation by the 
ADR Review Board. Other Fanily Law Section menibers believe that Collaborative 
Law is not an ADR process and that including it in Rule 114 is niisleading to the public. 
Opinions ]lave been expressed, ranging fro111 "Collaborative Law is anotl~er 'big city' tool 
invented for metropolitan fanlily law attorneys who were tired o f  the aniniosity oftheir 
practice and want a new way to iliarket themselves" to "Collaborative Law is truly a new 
way to do business and support families as they go tl~rough the divorce process." 

The Family Law Section aliswels the questions as laised by the Minnesota Sup~eme 
Cou~t Adviso~y Coninlittee in its ~nemora~idum dated Octobe~ 4, 2006 regarding - 
proposed ~ u l e - l  14A. 

COLLABORATIVE LAW 

1. Giveu the fact that collaborative law is designed primarily to function 
wit11out resort to tile courts, is it properly or optimally viewed as a court- 
anirexed ADR process at all? 

No Collabolative Law is not a neut~al-based Rule 114 plocess and should not 
be tieated by tlle cou~"ts as tl~ough it is Collaborative Law is a folnialized 
negotiation plocess 

2. Is "collaborative lavvyering" a form of ADR service to be ccregulated" by 
the ADR Review Board as it does other types of ADR Neutrals or is it 
more altin to a specific form of legal specialization that should be treated 
under t11e aegis of t l ~ e  Minuesota State Board of Legal Certification? 

Accepting the prenlise o f  the question without arguing whether "collaborative 
lawyering is a form o f  ADR," it is both. Collaborative Law attorneys are 
trained in a ~ilodel to apply to their practice o f  fanlily law. The attorueys who 
participate should continue to be regulated by the Lawyers Professional 



Responsibility Board as well as being subject to regulation b y  the ADR 
Review Board. T o  the extent Collaborative Law is recognized as a form o f  
ADR service, attorneys should &be held accountable to the ADR Review 
Board. Non-atto~ueys involved in the process should be regulated b y  the 
ADR Review Board and any professional boards to which they are subject. 

3. Should the courts impose any training o r  other requirements on 
Collaborative lawyers beyond what they are  performing in a case pending 
before tlie court? 

Yes .  I f  Collaborative Law is recognized b y  the Supreme Court and included 
in the rules, then requiring training as is done for mediators and other ADR 
providers would be appropriate. Such training would necessarily require 
specific training in issues o f  domestic violence. 

4. Is it appropriate for courts to recommend "collaborative lawyers" to 
litigants, either tliose who have counsel or  tliose who may not? Should 
the general rules include a provision requiring this? 

No. Cou~ts  should not be involved in a referral process to private lawyers. 
Referral b y  the courts to a neutral Rule 114 provider is different than referral 
foi representation. 

5. Is it appropriate for the court rules to require lawyers to advise their 
clients of an ADR process that might require those clients to retain 
different counsel? 

No. Collaborative Law is not a neut~al process as are other Rule 114 ADR 
processes. While tlie Collaborative Law process may employ a neutral, the 
use o f  a neutral is not tlie core o f  the process. 

6 .  Sliould the general rules specify tlie form of engagement agreements 
between lawyers and clients, as is proposed in Form 114A.01? 

No. If tile S ~ ~ p r e m e  Court is going to put its staiilp o f  approval on tile 
Collaborative Law process, then it should be concerned with the integrity o f  
the process. However, as was experieilced in the inediatioii arena, requiring 
specific lang~~age may lead to litigation over fonn when the exact foil11 is not 
met. 



7. Should this committee be concerned about having judges monitor tile 
progression of the case and assume respo~isibility for enforcement of tile 
requirements of colIaborative law practice? 

No. Existing n ~ l e s  of practice should apply 

8. Is it appropriate for tile rules to exempt any class of cases from case 
sciieduiing requirements because tlie parties are exploring settlement 
through any process? Should the deferral from case management, if 
allowed in the rules, have any temporal limits? 

No. The existing rules allow a case to be put on inactive status. That rule 
could be e~nployed for filed cases engaged in the Collabol.ative Law process. 
I-Iowever, if the court is going to have rules about the process, there should be 
a time limit for the court to check in on the progress of the proceeding. 

9. To tlie affected Boards, the Collaborative Law Institute and tlie taslc 
force: What would be the fiscal impact of adoption of the proposed Rule 
114A, and wliat budgetary support exists to bear tliese costs? If fees are 
appropriate for certification of a collaborative law specialty, wiiat would 
be the appropriate fee? 

Not Applicable. 

10. Is Collaborative Law as envisioned by the proposal consistent witli tile 
ethical obligations of attorneys under the Rules of P1.ofessionaI 
Responsibility? 

There is disagreement on this issue within ille~nbe~s of the Fa~nily Law 
Section The question is best answered by the L.awyeis Plofessioilal 
Respot~sibility Boaid. 

11. Are domestic abuse situations handled appropriately in the Collaborative 
Law process? 

No. To begin with, the required use of four-way ~neetiiigs with the abuse1 in 
the rooin would exempt it as good process for victims of domestic abuse. 

Secondly, the requirement that parties cmlot  go to court and that no one can 
testify about what happens during the process may put a victi~n at a serious if 
no[ lethal disadvantage if the abuser is using the process to fiulher the abuse 
and the victim ca~ulot go to court for an OFP and use the facts which alose 
during the process. 



There is no recognition in the Collaborative L,aw rille or by the Collabo~ative 
Law Institute response that Collaborative Law nlay not-be appropriate for 
cases in which there is domestic abuse. In fact, the Collaborative Law 
Institute response states that they are "in a unique position to provide services 
in cases of dolnestic abuse" without explaining how. I~llportantly, the answer 
to this question provided by the Collaborative Law Institute incorporates a 
plxase which underscores the danger of the process to victims of donlestic 
abuse. To assume that victi~ns need to be "coached" to "n~alce the111 aware of 
patterns of abuse" and fi~rther how victillls can change the patterns of abuse 
by the abuser, is to fall into one ofthe most serious nlistaltes made- blanling 
the victim. 

There is no reason that n~ental health professionals are appropriate to work 
with the victinls of donlestic abuse in this process. There is no special 
training in donlestic abuse issues required ibr mental health professionals in 
the Collaborative Law process. Finally, it is certainly appropriate that the 
mental healtl~ wrofessional worlcing with a victinl be neutral. The - 
Collaborative Law process should requiie screening for domestic abuse and, if 
going fo~ward, the use of a domestic abuse advocate for the victim. The - 
pren~<se of tlle Collabo~alive Law model that everyone in the plocess lnust 
work to meet the needs of the entile family is liltely antithetical to plotection 
of the victi111 

The Collaborative Law process is not appropriate for the victims of donlestic 
abuse, even ifthe victim's attorney is highly trained in representation of 
victinls of dolllestic abuse. The Collaborative Law process is fraught with 
potential ~.islts to victims of domestic abuse and their children. 

12. Is it appropriate for court rules to provide a waiver from general ADR 
requirements if a case has already attempted a collaborative law process? 

No. Existing rules allow parties to state wlry a case should not be referred to 
an ADR process. Parties who have participated in a Collaborative L.aw 
process nlay still benefit fro111 an ADR process. They are also fiee to request 
exemption for the reason that they participated in a Collaborative Law 
process. 

1.3. What authority if any exists for the judicial branch to impose 
confidentiality by court rule on a collaborative law process that exists 
primarily outsidk of the judicial process? 

Collaboralive Law does not exist outside the judicial process because recounse 
to court is ultinlately necessary, e.g., a Maiital Ternlination Agreement 
becomes court enforceable only upon its acceptance, approval, and adoption 
by the District Caul? The confidentiality rules proposed by the 



Collaborative Law Institute are inconsistent with other Professional 
Responsibility rules. 

14. If attorneys in the Collaborative law process are  not serving as neutrals 
but as attorneys, is it appropriate to create additional confidentiality 
rights? 

No. Attorneys are bound by the Rules of Professio~lal Responsibility. Court 
rules should not be created which change this responsibility. The parties and 
attorneys call contract in the Collaborative Law process for different 
parameters of confidentiality. Also see response to ilun~ber 13. 

15. If a mediational professional, sue11 as a mental health professional, is 
involved in the collaborative law process, how does that professional's 
obligatio~l as a mandatory reporter of child maltreatment or  abuse 
square with the proposed confidentiality of the collaborative law process? 

There should not be an overarching rule that has the effect of gagging or 
creating potential conflict for mandatory reporters. 

16. Sllould the proposed confidentiality of tile collaborative law process 
preclude a party from introducing testimony to establisli an oral 
settlement agreement tlrat one of the parties llas relied upon to their 
detriment? 

No. The Collaborative Law Institute proposed confidelltialily n ~ l e s  are 
probleillatic across the board. 

17. Can Collaborative Law process be effectively utilized for cases that liave 
already been filed in court? How does the absence of judicial 
involvement in the Collaborative Law process square with the court's 
responsibility to manage its caseload and maintain an appropriate 
scheduling process? 

The Collaborative L.aw piocess is not outside the judicial process It is ail 
applopriate protection of the public for the courts to manage cases aud put 
deadlines 011 cases 
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RE: Collaborative Law 

Dear Mr Jol~nson: 

The conunents below peltail] to the Supreme Court request for con~n~ents on the Collaborative 
Law proposals. I am writing this in my individual capacity to register illy concerns regarding a 
court rule related to Collaborative Law. I ain a menlber and fonner chair o f  the MSBA 
Alternative Dispute Resolution Section and a ~nelnber and current chair o f  the MSBA Falllily 
Law Section. I am a qualified neutl.al on the Supreme Court ADR Roster for all types o f  ADR 
and a fonner fanlily law cou~t referee (in Michigan). For much o f  the past decade, I have been a 
full-tilne provider o f  ADR selvices, a teacher, a trainer and a mentor. I anl, however, not a 
member o f  the Collaborative Law I~~stitute. 

I suppolt the fact that litigation is not always the best way to resolve disputes involving fainilies. 
Having attorneys who call problein solve with their clients aild work with opposing counsel in 
dissolutions and other lnatters involving children is importantlt. There is nothing that prevents 
attorneys from doing so without the necessity o f  Collaborative Law or a Collaborative Law Rule. 

I continue to have concerns about the Collaborative Law process. It seeins as though the 
Collaborative Law practitioners are trying to wear too many hats. Either they are attorneys, 
required to meet the rules o f  professional responsibility and be subjected to discipline by the 
Professional Responsibility Board, or they are not. I f  they are not acting as fiill-fledged 
attorneys, then why lilnit the Collaborative Law practice to attonleys? Could not financial 
specialists, parenting specialists and real estate specialists help the palties come to ageements 
\vithout the necessity o f  attorney involven~e~lt in the process? 
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Either Collaborative Lawyers are lawyers who go to court, or they do not. The Collaborative 
Law Institute proposal wants to both use the court, but not have tlle court have any oversight. I t  
seems to me that i f  an attorney has assisted a party in filing a dissolutio~l action, tllen that 
attorney and party have involted the hai~lmer o f  the legal system, an aggressive, one-sided action 
What tllen is the definition o f  "collaboration?" That attorney, b y  the action o f  filing litigation, 
has violated the Collaborative Law principles and should be precluded froln coiltracti~lg as a 
Collaborative Law attorney in that case. I f  a joint petition is filed, the parties have involted the 
court in the pl.otection o f  the Su~nmons il~junctions. The Collaborative Law Institute proposal 
also supports using the courts for temnporary agreed orders. It seeins that i f  the process is going 
to ernploy the court, then the participating public is entitled to the benefits and protections o f  the 
court in matters such as scl~edulii~g and continued access to the adversary system in order to be 
represented in a conlpeteilt manner., 

1 perso~lally have serious questions about an attorney's ability to meet his or her ethical 
obligations under the Rules o f  Professioilal Responsibility i11 practicing Collaborative Law 
Contrary to the Collaborative Law Institute's assertion in its response to the Court's question 
nunber 10, the Miiulesota Rules o f  Professioilal Conduct have & eliininated references to 
"zealous advocacy." In fact, the Preamble maintains its direction that "As  advocate, a lawyer 
zealously asserts the client's positio~l under the rules o f  the adversary system." The Court has 
added, in paragraph 9 o f  the Prea~nble regarding ethical conflicts, a reference to the underlying 
principle that a lawyer has an "obligation to zealously protect and pursue a client's legitilllate 
interests, within the bouilds o f  the law." Minnesota Rule o f  Professional Conduct 1 3 
co111111entary also inaiiltai~ls that "A lawyer inust also act with comnlitille~lt and dedication to the 
interests o f  the client and with zeal in advocacy upon the client's behalf." It is also o f  concern to 
me that a separate "Code o f  Ethics" would be created by court lvle that perlains to attorneys. 
Again, the Rules o f  Professional Coilduct should proscribe how attorneys function. 

1 an1 also concerned about the public's ability to fully understand Collaborative Law n d  to 
distinguish hiring a Collaborative Law attorlley fro111 hiring a traditional attorl~ey. I have this 
concern because o f  the long history o f  ullderstandi~lg in our country that w l ~ e n  a person retains an 
attorney, the expectation is that the attorney will work for that client ol~ly.  One o f  the core 
co~l~poi~ents o f  the Collaborative Law practice is that each participant, illcluding the atlorneys, 
worics in the interest o f  all o f  the parties. However, the Rules o f  Professional Coilduct ~equire 
that "a lawyer zealously asserts tlle client's position under tlte rules o f  the adversary system." It 
could be argued that tlle Collaborative L.aw Institute proposal is attempting to change the "rules 
o f  the adversary system" in order to facilitate a way o f  practicing law that is in conflict with the 
long-standing ethical requirements o f  an attorney. Furthennore, at its proposed core, a 
requirement that attorneys iilvolved in a Collaborative Law process shall not tlxeaten litigation 
appears to be in direct conflict with these ilnportailt overarching advocacy considerations central 
to the client-lawyer relationship. 

Having said that, attonleys may, witlun the lilnits o f  the Rules o f  Professional Conduct, limit 
their representation Tlte opinioil letter referenced in the Collaborative Law Institute response 
inalces clear that full discussio~l and disclosure o f  "what legal services might norlnally be 
required in the client's situation, which o f  such services a collaborative lawyer will be providing, 
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which of sucl~ services a collaborative lawyer will not be providing and a listing of the 
advantages and disadvantages of tlie proposed limitations" is necessary. That letter also 
references several problems areas. The Court should be very ~llindful of the effect a new rule 
would have 011 attorney respollsibility to his or her client. At a minimum, the colnment to Rule 
1.3 requires "all agreel~ients co~lcemillg a lawyer's representation of a clie~lt must accord with 
the Rules ofProfessiona1 Conduct and other law." This pravisio~l seenls to strongly suggest tliat 
a iy  linlitations on representation cannot abrogate the aforelnelltio~led advocacy expectations 
imbedded elsewhere within the Rules of Professional Conduct. Additionally, I would hope that 
Collaborative Law practitioners will effectively communicate their different role to the parties. I 
would hope that an attorney engaging in Collaborative Law would include in the representation 
agreeliient at least all of the issues of disclosure that are referenced in the letter advisory opinion 
so that it is on record what the attoriiey disclosed to the client in order to secure their agreement 
to waive their rights to traditional representation. Again, I ask why a new courl rule is necessal.y, 

I also have serious questions about the co~lfide~ltiality provisions proposed by the Collaborative 
Law Institute. What is the need for tlte attorneys and parties to have a court rule requiring 
coufide~~tiality (and that i~lcludes an exception to that rule for some of the participa~~ts)? Parties, 
generally, can and do conhact in many different circ~~nistances for confidentiality. For example, 
businesses ofien require a signed coilfidentiality agreement before acquisition discussio~ls begin., 
Why should Collaborative L,aw be provided wit11 a special court rule regarding confidentiality? 
The Rule 114 confidentiality rule exists because the ADR processes with neutrals are of a 
different character and are court annexed. Why should the court regulate the confidentiality of a 
private contlactual a~~ange~i ient  such as Collaborative Law? Attorneys engaging in 
Collaborative Law should not be afforded the same protections as mediators. There is no basis 
for doiug so. 

If the Collaborative Law process is truly outside the courl system, why should the Court have a 
rule at all? Parties could use whomever they wish to fashion solutions to their issues and then go 
to all attor~ley to put the agreement in "legal fonn" as an unbu~ldled fonn ofrepresentatio~l 

The following con~nellts ale made to assist with the deliberation if the Court is going to c~aft  a 
rule pel taining to Collabo~ative Law. 

Collaborative Law should not be part of Rule 114 

I agree that Collaborative Law is a for111 of alteri~ative dispute resolution as that ten11 is 
generically used. I-Iowever, it is significantly different in character f io~n  tlie existing Rule 114 
ADR processes All of the Rule 114 processes have one or more neutrals at their core. While 
Collaborative Law may employ one or n~ore  l~eutrals in addition to the attorneys i~~volved in the 
process, it is not based upon the key premise, as are other Rule 114 ADR processes, that the 
process involves a neutral. Rather, Collaborative Law is really a facilitated negotiation process. 

It is in~po~?ant that court rules not be established that confuse the bench, the bar and the public. 
It would be important to have a rule separate from Rule 114 (and not "1 14A") if court rules are 
to be adopted pertaining to Collaborative Law. I strongly object to the Collaborative Law 



Collaborative Law Letter to Michael lohnson, Senior L.egal Counsel 
January 15,2007 
Page 4 of 6 

I~~stitute's proposal o f  a "Rule 114A." I believe that given the important differences between 
Rule 114 neutral-based processes and the Collaborative Law, non-neutral based process, that 
Collaborative Law sltould not in any way be annexed to Rule 114. Additionally, the 
Collaborative Law Ii~stitute's decisio~~ to ~nalte its proposed Rule 114A parallel Rule 114, also 
leads to co~lfusioll I f  there is going to be a rule, the Ge~~eral Rules o f  Practice Committee 
suggestion o f  a Rule 1 1  1 would help to not co~lfUse the very different basis o f  Collaborative Law 
and existing R L I ~  114 neutral-based processes. 

Exeillvtio~ls fro111 existing court rules 

All dissolution and other fanlily courl actioils necessitate recourse to couit at soille point to be 
finalized. 1 believe that it is appropriate for cases where the parties have decided to use 
Collaborative Law to initially be exempt &om the require~nent to use a Rule 114 follll o f  ADR 
However, i f  Collaborative Law fails, that does not ilecessarily illeall tl~at the palties should then 
be excused f io~n  using another for111 o f  ADR that might be appropriate under the circumstances 

Cases should not be refelred to Collaborative Law 

Given lily collcer~~s about Collaborative Law both &om a professional ethical point o f  view and 
f i o ~ n  public perception, courts should not refer parties to Collaborative Law. Additionally, 
having the court malcillg referrals to non-neutral based .services and calling it alternative dispute 
resolutioil is extremely confusing. Minnesota has worked diligently to define and promote 
alternative dispute resolt~tion in the f o m s  o f  Rule 114. Putting a stai~lp o f  approval on this 
additional non-neutral based fonn o f  alternative dispute resolutio~~ has great potential to 
undermine the education to date about neutral-based altenlative dispute resolution Such a 
referal is even   no re problematic in domestic abuse cases (see below). 

The fon~l  engaeement agreement should not be avvroved 

The existing court rules do not go veil^ the engagement agreement for a traditional attorney. W h y  
would the courl proscribe the e~lgagelneilt agreement for a n  attonley engaging in Collaborative 
Law? The for111 proposed by the Collaborative Law Institute also has very limited disclosure o f  
the issues raised by the PR Board opillio~l letter. At a minimum, any eilgagelneilt agreement 
should reflect that the clie11t lo~owingly waived all o f  those areas o f  concerll, 

Do~~lestic abuse situatio~ls are not handled uroverlv in the Collaborative Law process 

There are very few circuillstal~ces where I can ellvision that Collaborative Law would be an 
appropriate inechanis~n for victillls o f  donlestic abuse. The uilderlyillg assumptions and structure 
o f  the Collaborative Law process are &aught with danger. for a victim o f  doillestic abuse Tile 
process creates ailother possible venue for an abuser to furtller victilllize the victiln in a face-to- 
face setting. The Collaborative Law I~~stitute response that it "is in a unique position to provide 
services in cases of '  doinestic abuse" underscores the danger to victims o f  dolnestic abuse o f  
using this process. This Collaborative Law Institute statement in response to the doillestic abuse 
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question points out the laclc o f  undelsta~~ding by the Collaboiative Law Institute pioponents o f  
tlle rislcs i~dle~ent  in the Collaborative Law process for victims o f  dolllestic abuse 

First, tlle ullderlyillg assumption that the needs o f  all the parties can be met is absurd in domestic 
abuse circumstalces. The need o f  the abuser to hit, hurt and coiltrol the victiln should not be 
met. Next, a victiill does not need to be "coacl~ed" to "make tIle111 aware o f  patterns o f  abuse." 
Coaching is defined, in part, in the Collaborative Law Institute proposed rule as engaging in 
"systematic sensitive advocacy." That is defined as "advocacy or support that lceeps the entire 
fa~nily system in view, especially the other party and the cllildren; and ( b )  assisting the parties 
wit11 developing effective co-parenting slcills and a parenting plai~." Noue o f  those assu~llptio~ls 
is lilcely appropriate in a do~nestic abuse situation. Assumiilg that the victiln and the abuser must 
develop a co-parenting plan may be lethal for a victinl and h a ~ ~ n f u l  for children. As i f  it is not 
enough, the Collaborative Law Institute response tllen talces the additio~lal step o f  blaming tlle 
victim when it states that both husba~~d and wife should be made aware o f  how they inay be 
changed in the future. The victi~n sl~ould not be blained for the actions o f  the abuser. 

Next, the Collaborative Law Institute states that to deal with the f i~~ai~cial  abuse o f  an abuser a 
"qualified fi~lallcial specialist" should be assigned to the "fa~nily" in order to help the 
dise~npowered spouse gain coi~trol over and comfort will1 finallces. The  statemei~t implies that 
because o f  the "atnlospllere o f  respect which is given all participants in the model" the abuser 
will si~nply cease financial abuse and just haid over all o f  the fina~lcial infonllation that the 
abuser has been restricting for years. I t  sounds as though the Collaborative Law Institute 
believes that all a11 abuser needs is a little more respect and all will be well. Again, the responses 
poii~t out how little regard the Collaborative Law Iustitute gives the diffexeilces in handling a 
case illvolvi~lg doinestic abuse. Additionally, the requireme~lt that Collaborative Law lneetiilgs 
be four-way conferences does not recognize the fact o f  the extre111e power imbalance in abuser- 
victinl relationsllips. As the Court is well aware alld already recognizes in other court rules, 
requi~ing a victim to participate in any process wl~ich requires faces-to-face meetings is 
dai~geraus for the victim, not conducive to l n e a ~ ~ i ~ ~ g f u l  settlelne~lt and specifically forbidden by 
existing rules 

Finally, o f  greater importance is the u~lderlying assu~nption that victims participating in 
Collaborative Law will not go to court, and as noted above, expressly prohibits participants and 
their lawyers fro111 threatening litigation. The Court should not support a process which lilnits a 
victim's right to ask tlle court for assistance, a process that directly collides with policy 
initiatives o f  the past several decades in the real111 o f  the justice systeln response to doinestic 
violence. There is no discussio~l o f  the need for screening for do~nestic abuse in tlle process. 
There is 110 recogt~itioll that domestic abuse cases should be Ilaudled any differently from ally 
other case. Ther'e is emphasis in 111eeti11g everyone's needs. There is empl~asis on everyone 
getting alo11g. There is a requirement o f  full disclosure, which may put a victiln at rislc. The fact 
that the Collaborative Law Institute does not recognize any o f  these issues is, simply, scary aud 
l~ro fo~~ndly  disregards tlle real threats to victi111s o f  do~uestic viole~lce. I l a~ow o f  no attoilley 
who is trained in the represeutatiol1 o f  victilns o f  doillestic abuse who would consent to putting 
their victi~ll client into this process, 
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Conclusion 

I believe that there are good reasons not to provide a special rule for Collaborative Law. For this 
reason, I believe that the Couit should not put its stamp of approval on Collaborative Law 
practice envisioiled by its propoi~ents. To the extent that professiollals wish to engage in this 
type of practice, let them abide by each profession's existing rules of ethics and conduct a ~ d  
engage parties in the process with full and lalowing disclosure evidenced in a co~ltract for 
services. 

Sincerely, 

Ellen A. Abbott 
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